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CASES EELATING TO 
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[CROWN CASE RESERVED.] 
1904. 1 i> TT ♦ 

Nov. 18./ ^=^^- ^^^* 

[74 L. J. K.B. 65.] 

Criminal Law — Cruelty to Child — 
Trial — Presence of Child in Court, 
when yeceaaary — Prevention of Cruelty 
to Children Act, 1894 (57 db 58 Vict, 
c. 41), B. 16. 

Section IQ of the Prevention of Cruelty 
to Children Act, 1894, has reference to the 
attendance before the Court of the child in 
respect of whom the offence is alleged to 
have been committed only for the purpose 
offumishing evidence^ and does not by im- 
pliccUion require the attendance of the child 
in any case in which the presence or 
evidence of the child cannot be had or is 
not desired. 

Case stated by Kennedy, J., at the 
Glamorgan Sammer Assizes. 

At the above-mentioned assizer, Ellen 
Hale was tried before the learned Judge 
on an indictment which in the first eight 
counts charged her with offences under 
the Ptevention of Cruelty to Children 

• Coram, Lord Alveratone, C. J., Lawrance, J., 
Kennedy, J., Ridley, J., and Channell, J. 



Act, 1894, in regard to four children 
of the ages respectively of twelve, 
seven, five, and three years. The indict- 
ment comprised in these counts charges 
acrainst the prisoner in regard to each 
child of wilfully neglecting the chUd in 
a manner likely to cause such child un- 
necessary suffering or injury to its health. 
In regard to the second count, which was 
the count charging the prisoner with 
wilfully neglecting the eldest child in a 
manner likely to cause injury to its health, 
the learned Judge held that there was 
no evidence which would justify a con- 
viction; and a ninth count against the 
prisoner under the Habitual Drunkards 
Act, 1879 (42 & 43 Vict. c. 19), and the 
Prevention of Cruelty to Children Act, 
1894, s. 11, was not proceeded with. 

The jury found the prisoner guilty in 
respect of all the four children of the 
offences charged against her in the first, 
third, fourth, fifth, sixth, and seventh 
counts. 

None of the four children were pro-, 
duced as witnesses for the prosecution, 
and none of them were present in Court ; 
and in the course of the trial the Judge 
drew the attention of counsel for the pro- 
secution to section 16 of the Prevention 
B 
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of Cruelty to Childi^n Act, 1894,i and 
there was some discussion as to whether 
the effect of the section is or is not 
by necessary implication that a case 
under section 1 of the Act cannot be 
" proceeded with and determined " in 
the absence of the children in respect of 
whom the offence is alleged to have been 
committed, except under two conditions 
specified in section 16 — namely, first, that 
the Court is satisfied by the evidence of 
a registered medical practitioner that the 
attendance of the child before the Court 
would involve serious danger to its life 
or health; and secondly, the Court is 
• further satisfied that the evidence of the 
child is not essential to the just hearing 
of the case. 

There was in the present case no such 
evidence of a registered medical prac- 
titioner as is mentioned in the section. 

Section 16 had never received judicial 
interpretation, and its meaning and ap- 
plication appeared to the Judge to be so 
far open to argument that he thought 
it right, at the request of counsel on 
behalf of the prisoner, to state a Case for 
the consideration of the Court for Crown 
Cases Reserved upon the question, and 
he postponed judgment and released the 
prisoner on bail pending the decision of 
the Court. 

The question for the consideration of 
the Court was whether or not, under 
section 16 of the Prevention of Cruelty 
to Children Act, 1894, at the trial of an 
indictment under section 1, the attend- 

(1) The Prevention of Cruelty to Children 
Act, 1894, provided : 

Section 16: " Where in any proceedings with 
relation to an offence of cruelty within the 
meaning of this Act, or any of the offences 
mentioned in the Sdiedule to this Act, the 
Court is satisfied by the evidence of a regis- 
tered medical practitioner that the attendance 
before the Couit of any child in respect of 
whom the offence is alleged to have been com- 
mitted would involve serious danger to its life 
or health, and is further satisfied that the evi- 
dence of the child is not essential to the just 
hearing of the case, the case may be proceeded 
with and determined in the absence of the 
chUd." 

The above section is repealed by the Preven- 
tion of Cruelty to Children Act, 1901 (4 Edw. 7. 
c. 15), and is re-enacted in an altered form as 
section 16 of that Act. 



ance at the Court of the child in respect 
of whom the offence is alleged to have 
been committed is, except in the circum- 
stances of exemption therein specified, 
requisite and necessary in order that the 
case may be proceeded with and deter- 
mined. 

If in the opinion of the Court the case 
was one in which the Judge ought to have 
held that, in the absence of the children 
and of any evidence of a registered medical 
practitioner to justify their absence, no 
case had been presented by the prosecu- 
tion upon which the accused could pro- 
perly be convicted, the conviction was to 
be quashed ; otherwise it was to stand. 

No counsel appeared for the defendant. 

Clarke ffall, for the Crown. — Section 16 
of the Prevention of Cruelty to Children 
Act, 1894, does not by implication re- 
quire that in all proceedings under the 
Act the child must necessarily be present 
in Court. It only requires the attendance 
of the child where its presence or evidence 
can be had and is desired. lb is intended 
to meet the case where the prisoner 
denies the cruelty and the presence of 
the child would shew its condition. It 
relates to the attendance of the child for 
the purpose of giving evidence. If it had 
required the mere attendance of the child 
it would have used the word ^' presence " 
instead of "evidence." In Eeg. v. Cox 
[1897] ^ this objection was taken and 
overruled, though the point does not 
appear in the report of the case. 

[He also referred to Reg. v. Totness 
Justicea [1851].^] 

LoBD Alveestone, C.J.— I fully appre- 
ciate the motives which prompted my 
brother Kennedy to state this Case. I 
tbinkit was very desirable that there should 
be an exposition by this Court of the 
meaning of section 16 of the Prevention 
of Cruelty to Children Act, 1894, which 
has recently been superseded by section 16 ' 
of the Prevention of Cruelty to Children 
Act, 1904. 

In my opinion the section does not 
mean that in every case in which pro- 

(2) [1898] M.C. 34; 67 L. J. Q.B. 293 ; [1898] 
1 Q.B. 179. 

(3) 20 L. J. M.C. 189 J 2 L. M. & P. 830. 
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ceedinga are takea for an offence under 
the Act the child must be present in Court. 
To put this construction upon it would 
be to introduce a condition on the trial 
of an .offence of this description such 
as has never existed on the trial of any 
other offence. I admit it is ' somewhat 
difficult to understand why the section 
should have been enacted at all, but 
after the investigation which has just 
taken place one can see some reason for 
its insertion. I think it was intended to 
apply only where the child was capable 
of giving evidence, and where its attend- 
ance was desired for that purpose. 

Those who are familiar with criminal 
procedure are well aware that the Court 
trying the offence has power to require 
or to dispense with the presence of any 
person quite apart from this enactment. 
It not unfrequently happens, however, 
that the framers of an Act are not ac- 
quainted with all the rules of procedure 
applicable to the subject to which the Act 
relates, and consequently insert provisions 
which afterwards seem to be unnecessary. 
So this section has provided that where 
the Court is satisfied by the evidence of a 
registered medical practitioner that the 
attendance before the Court of the child 
in ' respect of whom the offence is alleged 
would involve serious danger to its life 
or health, and is further satisfied that the 
evidence of the child is not essential to 
the just hearing of the case, the case 
may be proceeded with and determined 
in the absence of the child. Though the 
section may not have been required in 
the interests of the child, it would seem 
to have been required in the interests of 
the prisoner. At all events, the protection 
of the prisoner is rendered more complete 
by virtue of the enactment. The section 
provides that the case may be proceeded 
with in the absence of the child only 
where the Court is satisfied that the evi- 
dence of the chUd is not essential to the 
just hearing of the case, and it thus pro- 
vides by implication that if the evidence 
of the child id essential to the just hear- 
ing of the case the child must be called 
as a witness. Probably the provision 
requiring the evidence of a registered 
medical practitioner that the attendance 
of the child would involve danger to its 



life or health was not necessary to enable 
the Court to dispense with the attendance 
of the child. But the Legislature, no 
doubt, deemed it advisable that in the 
preliminary proceedings before magistrates 
both conditions should be fulfilled, so 
that the evidence of the child might not 
be too easily dispensed with. 

To adopt the construction of the 
section which has been suggested would 
be to read into the section the words 
'* and in any other circumstances the case 
shall be proceeded with in the presence 
of the child," without any sufficient 
warrant for doing so. 

Lawrance, J. — I am of the same 
opinion. 

Kennedy, J. — I am of the same 
opinion. I thought at the trial, and I 
still think, that it is very desirable that 
the section should be interpreted by this 
Court, as otherwise it must undoubtedly 
give rise to some difficulty. 

Ridley, J. — I agree. 

Channell, J. — I agree. 

Appeal dismisaed ; conviction 
affirmed. 



Solicitor — W. Moreton Phillips. 

lEepoTted by J. JRUchu, Esq., 
BaTrUter'Ot'Zaw, 



bM 
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[IN THE COURT OF APPEAL.] 
Collins, M.R. "v 

STIBLING, L.J. I MiLLABD V. 

Mathew, L.J. >Balby-with-Hexthorpe 
1904. I Ueban Council. 
Oct. 28. J 

[74 L. J. K.B. 45.] 
Local Government — Street — Expenses of 
Paving and Sewering Private Street — 
Liability of Owner of Premises Fronting 
Street — Recovery of Expenses — Summary 
Remedy — Owner of ike Premises " when the 
works are completed — Public Health Act, 
1875 (38 db 39 Vict. c. 65), ss. 150 
and 257. 

Expenses incurred by a local authority 
under section 150 of the Public Health 
Acty 1875, insevoering and paving a street, 
not being a highway repairable by the 
inhabitants at large, may be recovered 
under section 257 of the Act in a summary 
manner from the owner of premises front- 
ing the street, notwithstaruiing that after 
the works have been completed, but before 
the date of service of a demand for his 
proportion of such expenses, he has agreed 
to sell and has conveyed the premises to a 
purchaser. 

Dictum of CocKBUBN, C.J., in Reg. v, 
Swindon Local Board (48 L. J. M.C. 
119 ; 4 Q.B. D. 305) disapproved. 

Appeal from the decision of the King's 
Bench Division upon a Case stated for 
the opinion of the Court by Justices upon 
the hearing of an information to recover 
in a summary manner expenses incurred 
by an urban sanitary authority in execut- 
ing certain paving works to a private 
street under section 150 of the Public 
Health Act, 1875. 

The material facts were as follows : 

On June 8, 1899, the respondents, the 
Urban District Council of Balby-with- 
Hexthorpe, served upon all the owners 
(including the appellant Millard) of pre- 
mises fronting, adjoining, or abutting 
upon a street within their district, not 
being a highway repairable by the inhabi- 
tants at large, notices under section 150 
of the Public Health Act, 1875, requiring 
such owners to sewer, level, pave, metal, 
flag, channel, and make good the street. 

The hotices not having been complied 
with, the respondents executed the works 



mentioned therein. The works were com- 
pleted on December 4, 1901, and the sum 
of 452. 11 9. 7d. was duly settled and 
apportioned by the respondents' surveyor 
as the proportion of the expenses incurred 
by the respondents in executing the works 
payable by the appellant. 

On March 20, 1902, the appellant 
entered into a contract for the sale of . 
his premises fronting the street, and on 
April 25, 1902, the premises were con- 
veyed to the purchasers. 

On November 18, 1902, the appellant 
was personally served with notice of the 
apportionment, but he did not, as required 
by section 257 of the Public Health Act, 
1875, dispute the apportionment within 
three months of the service of the notice. 

On May 20, 1 903, a formal demand in 
writing for payment of the sum of 
452. 1 1*. 7d. was personally served upon 
the appellant in accordance with the pro- 
visions of section 257 of the Public Health 
Act, 1875. 

The amount not having been paid, the 
respondents took summary proceedings 
before the Justices under section 257 of 
the Public Health Act, 1875, for recovery 
of the apportioned expenses — 452. 1 Is. 7d. 
— and interest at 5 per cent, per annum 
from the date of the service of the 
demand. 

On the part of the appellant it was 
contended before the Justices that by law 
he was required to be the owner of the 
premises both in December, 1901, when 
the works were completed, and also on 
May 20, 1903, the date of the demand, 
and that as he was not such owner on 
May 20, 1903, the complaint should be 
dismissed. 

On the part of the respondents it was 
contended that by virtue of section 257 
of the Public Health Act, 1875, the appor- 
tioned expenses, with interest, were sum- 
marily recoverable from the person who 
was the owner of the premises at the time 
the works were completed for which such 
expenses had been incurred, and that as 
the appellant was the owner at the time 
the works were completed he was liable 
to pay such expenses, notwithstanding the 
fact that he was not the owner of the 
premises at the date of the demand. 

The Justices were of opinion that the 
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appellant was liable to pay the amount 
of the apportioned expenses and interest, 
and they made an order accordingly. 

The question for the opinion of the 
Court was whether the decision of the 
Justices was correct in point of law. 

The King's Bench Division (Lord 
Alverstone, 0. J., Wills, J., and Kennedy, 
J.), reversed the decision of the Justices ; 
but they stated that they would not have 
come to this conclusion but for the 
authority of the judgment of Cockburn, 
C.J., in Beg. v. Swindon Local Bwvrd 
[1879],^ and they gave leave to appeal. 

The respondents, the urban council, 
appealed. 

Macmorrafiy K.C, {Scholefield with 
him), for the urban council. — The urban 
council are entitled to recover the ex- 
penses in question from Millard. His 
liability arose in December, 1901, when 
the works were completed. He was an 
" owner in de&ult " within the meaning 
of section 150, because he had not com- 
plied with the notice requiring him to do 
the works, and therefore was made liable 
under that section, and ho was the owner 
of the premises when the works were 
completed, and therefore the expenses 
may, under section 257, be recovered from 
him summarily. The decision in Beg, v. 
Swindon Local Board ^ is not inconsistent 
with this contention. What is reported to 
have been said by Cockburn, C.J., there 
— namely, that the owner is the person 
who is owner when the work is executed 
and '' when the money laid out upon it 
is demanded " — upon which the Divisional 
Court acted, was not necessary for the 
decision of the case, and is a mere dictum, 
for the appellant there was not the owner 
when the work was completed. The 
words are not to be found in the report of 
the case in the Law Journal Beporls. 
Beg. V. Swindon Local Board ^ was con- 
sidered by North, J., in BeUeaworth and 
Bicker^ In re [l888].* There the question 
arose as between the vendor and purchaser 
of premises fronting a private street. The 
work had been completed before the sale, 
but the final demand for payment was not 

(1) 48 L. J. M.C. 119; 4 Q.B. D. 306. 
Ca) 67 L. J. Ch. 749 ; 37 Ch. D. 636. 



made until after the purchase ought to 
have been completed. North, J., after 
considering the observations of Cockburn, 
C.J., in Beg. v. Swindon Local Board,^ 
held that the apportioned expenses be- 
came a charge on the premises at the 
date of completion and were payable by 
the vendor. The expenses first became a 
charge on the premises under section 257 
as from the date of the completion of the 
works — Allen and DriscoWa Contract^ In 
re [1904],^ In Hormey Local Board v. 
Monarch Investment Building Society 
[1889] ^ it was held that under the pro- 
visions of section 62 of the Local Govern- 
ment Act, 1858, which corresponded to 
section 257 of the Act of 1875, the 
paving expenses become a charge on the 
premises upon the completion of the 
work, and that the period of limitation 
under the Real Property Limitation Act, 
1874, s. 8, in respect of such charge began 
to run from that date, and not from the 
date of the apportionment of the expenses 
among the frontagers. Bettesworth and 
Bicker, In re,^ was referred to and ap- 
parently approved by Yaughan Williams, 
L.J., in delivering the judgment of the 
Court in Stock v. Meahin [1900],'^ a case 
under the Private Street Works Act, 
1892. 

[Collins, M.R. — How do you get 
the *' owner in default '' within the 
meaning of section 150 until there has 
been a demand of payment and a failure 
to pay?] 

The owner who has been required to 
do the works in the first instance and has 
failed to comply with the notice would 
be an owner in de&ult. 

[Collins, M.R. — There would appear, 
then, to be a curious inconsistency be- 
tween the two sections. Under section 1 50 
the '* owner in de&ult" is the person 
who has been required to do the works 
and has fiBoled to comply with the notice, 
while section 257 imposes the liability to 
pay upon the person who is the owner 
when the works are completed, though 
he may not have been the ''owner in 
default " under section 150.] 

(3) 73 L J. Ch. 382; [1904] 2 Ch. 226. 

(4) 69 L. J. Q.B. 106; 24 Q.B. D. 1. 

(5) 69 L. J. Ch. 401 ; [1900] 1 Ch. 688. 
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The judgment of Oockbum, C.J., in 
Beg. V. Swijidon Local Board ^ as reported 
in the Law Journal Beports^ makes the 
whole matter lojipcal. Section 257 in 
terms specifies the person from whom the 
expenses may be recovered summarily — 
namely, the person who is the owner of 
the premises when the works are com- 
pleted. He is the only person liable 
summarily, and his liability is not affected 
by any subsequent change in the owner- 
ship. No doubt, if the local authority 
were to enforce their charge on the pre- 
mises after there had been a change in 
the ownership they would recover from 
the person then in possession, but he 
would have a remedy over against his 
vendor. Section 257 must be taken as 
meaning what it expressly says — namely, 
that the person summarily liable is the 
person w]^o is the owner at the time 
when the works are completed. No doubt 
section 150 points to the person who has 
failed to comply with the notice under 
that section requiring him to do the 
works as the '' owner in default,'' and it 
may be that there is a liability on him 
also, but that does not affect the express 
liability, under section 257, of the person 
who is the owner when the works are 
completed. 

Israel DavUy for the respondent. — The 
decision of Cockbum, C.J., in Beg, v. 
Swindon Local Boa/rd ^ having stood and 
been acted upon as stating the law since 
1879, ought not now to be overruled — 
Palmer v.J(>An«m[l884],*joer Fry,L.J.,and 
Fodkee v. Beer [l884],^ jocr Lord Selbome, 
L.O. The case of Bettesworth amd Bicker , 
In re,^ is not inconsistent with Beg. v. 
Swindon Local Board.^ The former case 
is only a decision as to the time when the 
expenses become a charge upon the pre- 
mises. It decides nothing as to the 
summary remedy for the expenses. Beg. 
V. Swindon Local Board ^ has never been 
challenged. The ratio decidendi there 
was that, according to the scheme of the 
Act, the burden should run with the 
benefit, and what was said by Cockburn, 
C.J., was part of his judgment. 

(6) 63 L. J. Q.B. 348, at p. 351 ; 13 Q.B. D. 
351, at p. 368. 

(7) 54 L. J. Q.B. 130, at p. 132; 9 App. 
Cas. 605, at p. 612. 



Urban Council, App. • 

[He cited Beg. v. St. Marylehone 
Vestry [l887],8 per Pollock, B.] 

If the contention of the other side be 
right, sections 150 and 257 are incon- 
sistent. The use of the present tense in 
section 257 points to the person who is in 
possession of the premises and enjoying 
the benefit of the works at the time the 
expenses have to be paid. The words 
used are, " who is the owner .... when 
the works are completed," not ** who may 
have been the owner when the works 
were completed." There must have been 
some '' default " by the person who is to 
be made liable, and this clearly points to 
the person from whom payment has- been 
demanded and who has not paid. Sec- 
tion 257 contemplates the case of a per- 
son who does not execute the works and 
continues in possession of the premises 
until after the works have been executed, 
and has made default when payment of 
the expenses is demanded. If there be a 
person who satisfies the description of 
an "owner in default," summary pro- 
ceedings may be taken against him for 
the recovery of the expenses, for he has 
had the benefit of them ; but if there be 
not, then the local authority may make 
the expenses a charge on the premises, 
and spread the charge over a number of 
years — section 213. 

Collins, M.B. — This is an appeal by 
an urban district council from the de- 
cision of the King's Bench Division holding 
that one Millard was not liable for the 
expenses of executing certain private 
street works incurred under section 150 
of the Public Health Act, 1875, by the 
urban district council. What happened 
was this : Millard was the owner of pre- 
mises fronting a private street within the 
district of the urban district council at 
the time when the council gave to the 
owners of the premises fronting the street 
the notice under section 150 of the Public 
Health Act, 1875, requiring them to exe- 
cute the specified works to the street. 
He did not comply with the notice, and 
thereupon the urban district council 
executed the works themselves ; the ex- 
penses were apportioned upon the several 

(8) 57 L. J. M.C. 9, at p. 13 ; 20 Q.B. D. 416, 
at p. 421. 
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frontagers, and a demand for payment was 
made. Millard had continued to be the 
owner oi the premises in question up to 
the time when the works executed by the 
urban district council were completed, but 
he had sold the premises an4 ceased to be 
the owner at the time when the demand 
for payment was made. Upon these facts 
the King's Bench Division held, following, 
and in deference to, some observations of 
the Court in Reg. v. Swindon Local 
Board^ though against their own view, 
that Millard was not liable. The urban 
district council now appeal, and so the 
point arises for our consideration. This 
obliges us to look carefully at the statute 
under which the obligation to pay is 
imposed. The first section we have to 
consider is section 150. After providing 
for the preparation of preliminary plans, 
sections, and an estimate, and for the 
giving of a notice to the owners of the 
premises fronting the private street to 
execute the specified works, the section 
goes on in the third paragraph to say, 
'' If such notice is not complied with, the 
urban authority may, if they think fit, 
execute the works mentioned or referred 
to therein ; and may recover in a summary 
manner the expenses incurred by them 
in so doing from the owners in default, 
according to the frontage of their respec- 
tive premises, and in such proportion as 
is settled by the surveyor of the urban 
authority, or (in case of dispute) by arbi- 
tration in manner provided by this Act ; 
or the urban authority may by order 
declare the expenses so incurred to be 
private improvement expenses.'' In that 
paragraph the section contemplates a 
default by the owners, and that default 
clearly means the failure by the owners 
to execute the works required by the 
original notice. Then we come to sec- 
tion 257, which introduces the specific 
provision under which, if at all, Millard 
is liable. Section 257 says, " Where any 
local authority have incurred expenses 
for the repayment whereof the owner 
of the premises for or in respect of which 
the same are incurred is made liable under 
this Act or by any agreement with the 
local authority, such expenses may be 
recovered, together with interest at a rate 
not exceeding five pounds per centum per 



Urban Council, App. 

annum, from the date of service of a 
demand for the same till payment thereof, 
from any person who is the owner of such 
premises when the works are completed for 
which such expenses have been incurred." 
There the Act of Parliament, in absolutely 
unambiguous language, defines the person 
who is liable to pay — namely, the person 
who is the owner of the premises when 
the works are completed for which the 
expenses have been incurred. It seems 
to me that, upon the language of sec- 
tion 257 standing alone, there can be no 
doubt whatever that, under the circum- 
stances of this case, Millard fulfils the 
condition of liability laid down by the 
section, for he is admitted to have been 
the owner at the time the works were 
completed. The only suggestion of any 
argument against this conclusion is that 
section 150 contemplates a de&ult, and 
this as ending in a liability, and that the 
default contemplated is a failure to execute 
the works required to be done by the 
original notice. But this conten tion would 
only go to shew that as soon as there has 
been a failure to comply with the original 
notice the person in de&ult may be made 
liable whether he is the owner or not at 
the time when the works are completed 
by the urban authority ; while section 257, 
in clear language, makes the person liable 
who happens to be the owner when the 
works are in fact completed. The ques- 
tion; however, whether, besides the person 
liable under section 257, any other person 
is liable under section 150, does not arise 
in the present case, and it is not necessary 
for us to decide it. The only authority 
against the view I have expressed is Reg. 
V. Sioindon Local Boaard^^ in deference to 
which the King's Bench Division decided 
against the urban district council in the 
present case. It is perfectly clear that 
the person sought to be made liable there 
was not the owner of the premises at the 
time the works executed by the urban 
authority were completed, and therefore 
was obviously outside section 257 of the 
Act. Lord Chief Justice Cockburn, how- 
ever, in delivering judgment in the case, is 
reported to have said this : '' I think that 
defect is remedied by the 257th section, 
which treats owners upon whom notice 
was originally served, and who are the 
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owners at the time the work is completed, 
and the expenses demanded, as the persons 
upon whom the local board shall be able 
to come for the expenses. I cannot suppose 
it was intended that both should be liable 
— ^the owner who made de&ult originally 
in not doing the work, and the owner who 
is the person who has become the owner 
at the time the work is completed. What 
was meant was this; if the owner who 
is called upon to do the work and who 
makes de&ult in doing it, continues the 
owner at the time the work is executed 
and when the money laid out upon it is 
demanded, then he is liable under the 
150th section, but if in the meantime he 
has ceased to be owner, he cannot be said 
to be the owner in defiEiult at the time the 
money is demanded, and when another has 
stepped into his shoes and become the 
owner." What is said by the Lord Chief 
Justice in this passage as to the owner 
being the person who is owner at the time 
when the expenses are demanded was, as 
was pointed out in the King's Bench 
Division, properly speaking a dictum only, 
for it was not essential to the decision of 
the case before the Court, and we are not 
bound, as it seems to me, to give effect to 
an opinion expressed in a case where the 
facts of the case do not raise the point. 
In the case before us Millard had not 
ceased to be owner when the works were 
completed, and upon the express terms 
of the Act of Parliament is liable. We 
cannot excuse him from the liability thus 
imposed by reason of a dictum which was 
not necessary for the decision of the case 
in which it was expressed. 

Stirling, L.J. — In this case Millard 
was the owner of premises fronting a 
street at the time when works of paving 
executed by an urban authority to the 
street under section 150 of the Public 
Health Act, 1875, were completed. There- 
fore, if we look at section 257 of the Act 
alone, it is quite clear that, being the 
owner when the works were completed, 
he is liable for repayment of the expenses 
incurred by the urban authority. It is 
argued, however, that we must read sec- 
tion 257 with section 150, and that sec- 
tion 150 provides that the expenses may 
be recovered from the owners in de&ult ; 



and it is urged that the person liable for 
repayment must not only be owner when 
the works are completed, but must also 
have been an owner in de&ult. Now 
what is the meaning of the de&ult spoken 
of in section 150? It seems to me that 
it means default in executing the works 
as to which the original notice is given 
by the urban authority — default in com- 
plying with the notice. In other words, 
"the owners in default" mentioned in 
section 150 mean the owners who have 
not complied with the notice given to 
them by the urban authority requiring 
them to execute the specified works. If 
this be BO, then even under section 150 
Millard is liable, for he was one of the 
owners at the time the notice was given 
by the urban authority. Therefore, look- 
ing at the language of the Act of Parlia- 
ment alone, it seems to me that the 
liability of Millard is clearly made out ; 
and I have the less difficulty in arriving 
at this conclusiozi because it seems to tne 
that this is the conclusion at which all 
the members of the Divisional Court 
would have arrived were it not that they 
felt themselves constrained to give effect 
to what was said by the Lord Chief 
Justice in Eeg, v. Swindon Local Board^^ 
where the question that arose and was 
decided was a different one from that 
which arises here. In that case the 
person from whom the expenses were 
sought to be recovered had ceased to be 
owner when the works in respect of which 
the expenses had been incurred had been 
completed, and therefore was not within 
section 257. Consequently that decision 
is strictly not a precedent for the present 
case. It is said, however, that one of the 
grounds of the decision was what was laid 
down by the Lord Chief Justice, where he 
says that the owners liable are the owners 
at the time the work is completed '* and 
the expenses demanded." In the present 
case unquestionably Millard was not the 
owner when the expenses were demanded. 
But in Reg, v. Swindon Local Board * no 
question arose as to whether the person 
liable has to be owner when the expenses 
are demanded ; and, speaking for myself, 
I cannot see how upon the language of 
the Act of Parliament that limitation can 
be introduced. In truth, we are not 
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asked here to apply Eeg. v. Svnndon 
Local Boaird} but to extend it to a case 
which was not the case there. Not being 
satisfied that what was said there is 
right, I am not bound to extend the 
decision as we are asked. 

Mathew, L.J. — I am of the same 
opinion, and upon the grounds which 
have been stated by the Master of the 
Rolls and Lord Justice Stirling. 

Appeal allowed. 

Eolicitors — Halse, Trnstram Sc Co., agents for 
A. Mair Wilson, Sheffield, for Millard ; 
Speedily, Mnmf ord & Craig, agents for Frank 
Alien, Doncaster, for urban council. 

[Bcported hy O. Humphreyt^ Esq., 
BarrUter-at-Law, 



[IN THE COURT OF APPEAL.] 
Collins, M.R. 
Stiblino, L.J. 

Mathew, L.J. \ Rex v, Kent Justices. 
1904. 
Dec. 2, 3. 

[74 L. J. K.B. 50.] 
Highioai/ — Diversion — Noticee at Each 
End of Diverted Highway — Period of 
Publication — Certificate of Justices — 
Validity — Consent of Landowners — High- 
way Act, 1835 (5 <i& 6 Will. 4. c. 50), s. 85. 

It is not a condition precedent to the 
granting of a certificate by Justices under 
section S5ofthe Highvoay Act^ 1835, tha^t, 
before an order can be made for the diver- 
sion of a highway ^ the notices directed by 
thai section to be affixed at each end of the 
highway proposed to be diverted should be 
so affixed for four consecutive weeks — that 
ig, for the full period of twenty-eight days^ 
after the Justices have viewed such high- 
way. 

Decision of the Divisional Court ([1904] 
M.O. 283 ; 73 L. J. K.B. 858 ; [1904] 
2 K.B. 349) reversed on this point. 

The Justices who give Vie certificate 
need not be the Justices to whom the 
original application was made. 

The consent in writing of the owners of 
the land through which the diverted high- 



way is to pass need not be recited in the 
certificate. 

Appeal from the decision of a Divisional 
Court making absolute a rule nisi for a 
certiorari to bring up for the purpose 
of quashing a certificate of two Justices 
and an order of quarter sessions following 
thereon, authorising the diversion of a 
highway at Tonbridge, in the county of 
Kent, under sections 84 and 85 of the 
Highway Act, 1835.* 

(1) Highway Act, 18.36. s. 84: ••And be it 
further enacted, that when the inhabitants in 
vestry assembled [now the urban authority by 
section 144 of the Public Health Act, 1875 (38 
Sc 39 Vict. c. 65)] shall deem it expedient that 
any highway should be stopped up, diverted, or 
turned, either entirely or reserving a bridle way 
or footway along the whole or any part or parts 
thereof, the oh^rman of such meeting shall, by 
an order in writing, direct the surveyor [now the 
urban authority by section 144 of the Public 
Health Act, 1875] to apply to two Justices to 
view the same. . . . Provided nevertheless, that 
if any other party shall be desirous of stopping 
up, diverting, or turning any highway as afore- 
said, he shall, by a notice in writing, require 
the surveyor to give notice to the churchwardens 
to assemble the inhabitants in vestry, and to 
submit to them the wish of such person ; and if 
such inhabitants shall agree to the proposal, 
the said surveyor shall apply to the Justices as 
last aforesaid for the purposes aforesaid .... 
and the said surveyor is hereby required to 
make such application as aforesaid." 

Section 86 : •• And belt further enacted, that 
when it shall appear upon such view of such 
two Justices of the Peace, made at the request 
of the said surveyor as aforesaid, that any 
public highway may be diverted and turned, 
either entirely or subject as aforesaid, so as to 
make the same nearer or more commodious to 
the public, and the owner of the lands or 
grounds through which such new highway so 
proposed to l^ made shall consent thereto by 
writing under his hand, or if it shall appear 
upon such view that any public highway is 
unnecessary, the said Justices shall direct the 
surveyor to affix a notice in the form or to the 
effect of schedule (No. 19.) to this Act annexed 
in legible characters, at the place and by the 
side of each end of the said highway from 
whence the same is proposed to be turned, 
diverted, or stopped up, either entirely or 
subject as aforesaid, and also to insert the 
same notice in one newspaper published or 
generally circulated in the county where the 
highway so proposed to be diverted and turned 
or stopped up either entirely or subject as afore- 
said, (as the case may be,) shall lie, for four 
successive weeks next after the said Justices 
have viewed such public highway, and to affix 
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On April 25, 1903, the owners in fee- 
simple of certain land situate in or 
adjacent to Douglas Road and Brook 
Street, Tonbridge, being desirous that a 
footpath through their land leading from 
Douglas Road into Brook Street should 
be in part diverted, gave notice in 
writing under section 84 of the Highway 
Act, 1835,* to the Urban District Council 
of Tonbridge, as being the surveyor of 
highways, to their clerk, and to the sur- 
veyor to the council, requiring them to 
summon the council and submit to the 
council the desire of the owners that the 
highway should be diverted as aforesaid, 
and to take notice that they did by that 
writing under their hands consent to the 
proposed diversion. 

On July 1, 1903, the urban district 
council resolved that the proposal should 
be agreed to, and thereupon, in pur- 
suance of section 84 of the Highway Act, 
1835,* directed that application should be 
made to two Justices of the peace for the 
county of Kent acting in and for the 
petty sessional division of Tonbridge 
of the lower south division of the lathe 
of Aylesford, in which the urban district 
was situate, to view the highway pro- 
posed to be stopped up and diverted. 

On July 3, 1903, the surveyor to the 
council, in pursuance of this resolution, 
applied to two Justices for the county of 
Kent acting for the same division, to view 
the highway. These two Justices viewed 
the highway, but, having done so, refused 
to give any directions or to make any 
certificate, as it did not appear to them 
that the proposed diversion would be 
nearer or more commodious to the public. 

Notwithstanding this refusal, without 
any new application or proposal under 
section 84 of the Highway Act, 1835,* 
the surveyor to the council on Novem- 
ber 9, 1903, applied to two other Justices 
to view the highway. These two Justices 
ultimately, on December 7, 1903, gave a 
certificate authorising the stopping up 
and diverting of the highway. 

a like notice on the door of the chnrcb of every 
parish in which such highway so proposed to 
be diverted, tnmed, or stopped up, either 
entirely or sabject as aforesaid, or any part 
thereof, shall lie, on fonr successive Sundays 
next after the making such view ; . . ." 



This certificate, after reciting the &ct8 
stated above, e:&cept the fact that an 
earlier application for a certificate had 
already been made to and refused by two 
Justices, went on to recite that the 
Justices making the certificate had, on 
November 11, 1903, viewed the highway 
intended to be in part stopped up and 
diverted as aforesaid, and that it appeared 
to them that the same might be made 
more commodious to the public by the 
proposed diversion ; and that they had, 
on November 11, 1903, directed the 
urban district council and their surveyor 
to affix, and that in pursuance of that 
direction the urban district council had 
affixed, a notice in the form or to the 
effect of schedule (No. 19) of the High- 
way Act, 1835, at the place and by the 
side of each end of the said highway 
from whence the same was proposed to be 
diverted as aforesaid, and also at each 
end of the new highway so proposed to 
be made in lieu thereof as aforesaid. 

This notice was dated November 11, 
1903, and was made in accordance with 
the requirements prescribed by section 85 
of the Highway Act, 1835. It notified 
that on January 7, 1904, application 
would be made to quarter sessions for an 
order that the said highway should be in 
part diverted as above mentioned, and 
that there would be lodged with the clerk 
of the peace for the said county on 
December 7, 1903, the certificate of two 
Justices of the peace for the said county 
having viewed the said highway and the 
proposed diversion, and of proof having 
been given to the Justices of the publica- 
tion of the several notices required by 
the Highway Act, 1835, with a plan 
duly verified and delivered to them of 
the old and proposed new highway. This 
notice was recited at length in the cer- 
tificate, and though dated November 1 1 , 
was not in fact affixed until November 14, 
1903. 

The certificate of the Justices further 
recited that the urban district council or 
their surveyor had for four successive 
weeks next after the Justices had viewed 
the highway — namely, on November 14, 
21, and 28, and December 5, 1903-— 
inserted the same notice in a certain 
newspaper called the Tonbridge Free Preas^ 
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published on those four days; and had 
also on four successive Sundays next after 
the view by the Justices — namely, on 
Sundays, l^ovember 15, 22, and 29, and 
December 6, 1903 — affixed, or caused to 
be affixed, a like notice on or near the 
principal door of the parish church of 
Tonbridge, and on or near the principal 
door of the church of St. Saviour, in 
Tonbridge. 

The certificate lastly recited that proof 
had, on December 7, 1903, the date of the 
certificate, been given to the satisfaction 
of the Justices that the several notices and 
the resolution above mentioned had been 
given, made, agreed to, affixed, and pub- 
lished in the manner and at the times 
and places above mentioned «nd recited, 
and in manner and form as by the statute 
required; and that a plan had at the 
same time been delivered to the Justices 
particularly describing the old and the 
proposed new highway by metes and 
bounds and admeasurements thereof, 
which said plan had been then verified 
by the oath of a competent surveyor. 

The certificate then stated that the 
Justices had viewed the highway pro- 
posed to be stopped up, and concluded 
in the following terms : " Upon such view 
we found that the said proposed new 
highway is and will be more commodious 
to the public. And we the said Justices 
do further certify that the reasons why 
the said proposed new highway is and will 
be more commodious to the public are as 
foUows : Because the said old highway is 
a mere foot track across an open field 
which is very wet and muddy in winter, 
and very inconvenient to the liege subjects 
of our Lord the King using and travelling 
along the said highway, whilst the new 
proposed highway will be of a uniform 
width of six feet, and will be formed of a 
solid bottom and with a three inch top 
course of tar paving. It is understood 
that the said six feet footpath will eventu- 
ally form part of a new thirty-six feet 
roadway to be ultimately lighted and 
taken over by the Urban District Council 
of Tonbridge. . . " 

On December 23, 1903, one Charles 
Eastwood and the Tonbridge Rural Dis- 
trict Council gave notice of appeal to 
quarter sessions against the certificate 



dated November 11, or any order made 
in pursuance thereof, upon the grounds 
(among others) that the provisions of the 
Highway Act, 1835, had not been com- 
plied with. 

On January 7, 1904, the. Court of 
quarter sessions dismissed the appeal 
on the ground that it was out of time, 
and, upon the application of the Ton- 
bridge Urban District Council, ordered 
that the old highway should be diverted 
and turned and stopped up as desired by 
the owners. 

On March 11, 1904, Danckwerts, K.C., 
obtained a rule nisi for a certiorari to 
remove into the King's Bench Division 
of the High Court the certificate of De- 
cember 7, 1903, and also the order of 
quarter sessions of Januaiy 5, 1904, for 
the purpose of having the same quashed, 
upon the grounds — first, that section 85 
of the Highway Act, 1835, had not been 
complied with as regards the notices at 
the ends of the roads, and that the certifi- 
cate was made too soon after the view by 
the Justices; secondly, that the request 
of April 25, 1903, and the resolution of 
July 1, 1903, having been acted upon, 
and the Justices viewing pursuant thereto 
having refused a certificate, all further 
proceedings upon the same request and 
resolution were incompetent ; thirdly, 
that the Justices vievdng had before 
them no consent in writing by owners ; 
and fourthly, that the reasons for the 
new highway being more commodious 
were insufficient and bad in law. 

The Divisional Court (Lord Alverstone, 
C.J., Wills, J., and Kennedy, J.) made the 
rule absolute upon the ground that sec- 
tion 85 of the Highway Act, 1835, required 
that before the Justices could issue their 
certificate for the diversion of the highway, 
the notices should be affixed at the ends 
of the highway proposed to be diverted at 
a date which would allow of an interval of 
twenty-eight days before the issue of such 
certificate ; but the Court also held that 
the Justices who give the certificate need 
not be the Justices to whom the original 
application was made, and, further, that 
the consent in writing of the owners of 
the land through which the diverted high- 
way is to pass need not be recited in the 
certificate. 
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The Tonbridge Urban District Council 
appealed. 

Macmarrcmf K»C, (with him R. Cun- 
ningham Glen and A, Bethune), for the 
appellants. — The question turns upon 
the construction of the following words 
in section 85 of the Highway Act, 
1835 : " the said Justices shall direct 
the surveyor to affix a notice in the form 
or to the effect of schedule (No. 19.) to 
this Act annexed in legible characters, at 
the place and by the side of each end of 
the said highway from whence the same 
is proposed to be turned, diverted, or 
stopped up." It is not contended by the 
respondents that the notices were not 
properly affixed, but it is said that they 
were not kept up or maintained for a 
period of twenty-eight days. The notices 
were in fact kept up only twenty-three 
days ; but it h not a reasonable construc- 
tion to put upon the section to say that 
the notices must be kept up at each end 
of the highway for a longer period than 
the section requires for like notices to be 
inserted in the newspaper and affixed on 
the church door. The construction con- 
tended for by the respondents requires 
words to be read into the section which 
are not there. The words that follow, 
'*for four successive weeks next after," 
«fec., refer to the insertion in the news- 
paper, and have no connection with the 
affixing of the notice at the ends of the 
highway. Obviously, what the section 
contemplates is a weekly newspaper. 
Strictly, all that the section says the sur- 
veyor is to be directed to do is to " affix " 
a notice at each end of the highway. It 
does not say that the notice is to be 
" maintained " or " kept up " for twenty- 
eight days, or any time whatever. There 
is nothing in the section to warrant the 
suggestion that the notice must be kept 
up for twenty-eight days at all hazards. 
But, even admitting that there may be 
an obligation to keep the notice up for 
some time, it is enough if the notice be 
kept up, as here, while the notices are 
being inserted in the newspaper a^ld are 
affixed upon the church door. f 

DanchwerUy KXj,^ and Hohler;iox the 
respondents. — ^The construction contended 
for by the appellants is unreasonable. The 



persons interested in the question whether 
the highway shall be stopped up or not 
are the persons who use it ; and it clearly 
is to enable them to see the notices and to 
know what is proposed that the notices 
are required to be affixed at each end of 
the highway. It is, therefore, obviously 
important that the notices at the ends of 
the highway should not merely be affixed, 
but be kept up. In Reg, v. Surrey Justices 
[1870] 2 Blackburn, J., said : " We think 
it clear that the actual publication of the 
prescribed notices is made a condition 
precedent to the jurisdiction of the two Jus- 
tices, the obvious object of the legislature 
being to secure that every one interested 
in the preservation of the highway should 
be aware of what was about to be done 
before it was done." It would be a 
curious result if no time was limited for 
the publication of the notices at each end 
of the highway, which is the most impor- 
tant publication of all. The words " for 
four successive weeks " apply also to the 
publication at the ends of the highway. 
This interpretation most reasonably and 
fully answers the purpose of the L^isla- 
ture and is in accordance with the uni- 
versal practice in the matter. Proof 
cannot be given of publication for four 
successive weeks unless the proof be made 
after the expiration of the four weeks — 
that is, four weeks of seven days each. 

Secondly, as soon as the first two Jus- 
tices refused to certify, the mandate of 
the surveyor came to an end, and the 
proceedings ought to have been begun 
de novo — Da/vison v. QiU [i80o].^ 

Thirdly, there was no formal consent 
by the owner in the form in the 
schedule to the Act, as required by sec- 
tion 85. The only consent here was the 
statement in the application to the urban 
district council that the owners consented. 
The certificate does not shew that the 
preliminaries necessaiy to give the Jus- 
tices juiisdiction have been complied with. 

[Reg, V. Worcestershire Justices [l854] * 
was also cited.] 

Fourthly, the certificate of the Justices 
refers to a matter which was foreign to 

(2) 39 L. J. M.C. 145, 148 ; L. R. 5 Q.B. 466 
471. 

(3) 1 East, 64, 71. 

(4) 23 L. J. M.C. 113 3 B. & B. 477. 
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what they were required to do by the 
statute, and which might materially have 
influenced them in giving the certificate — 
namely, the statement that " it is under- 
stood that such six-foot footpath will 
eventually form part of a new thirty-six- 
foot roadway to be ultimately lighted and 
taken over by the urban district council 
of Tonbridge." The conclusion that the 
new highway will be more commodious 
must be made upon the " view " of the. 
Justices. Here the Justices could not 
upon their view certify that the new 
highway would be more commodious, for 
no new highway had been made at the 
time. If a person proposing to divert a 
new highway, as here, wishes to convince 
the Justices upon their view that it will 
be more commodious, he must first make 
it. The greater commodiousness con- 
templated by the section must depend 
upon something which is to appear upon 
the view—for example, that the highway 
instead of going straight up a hill will go 
round it so as to give a better gradient — 
Beg. V. Wallace [l879] * and Reg, v. Hervey 
[l874].* A certificate given twenty-six 
days and not twenty-eight days after the 
view is bad, because twenty- eight days 
ought to have elapsed before the certifi- 
cate was given. 

Macmirrran^ K,C.^ in reply. — It is not 
competent to read into section 85 words 
to the effect that the notices are to be 
maintained at each end of the highway 
proposed to be diverted or stopped up. 
The words of the section are not "to 
affix and maintain " or " to affix and keep 
affixed," but simply **to affix." The 
period during which the notices are to 
be affixed is left at large. The provisions 
of the section were sufficiently complied 
with here because the notices were in 
fact affixed on the highway at a date 
before the issue of the certificate which 
covered the period of time within which 
the other acts referred to in the section 
were required to be done. 

[He was stopped on the other points.] 

Collins, M.R. — This is an appeal from 
the decision of a Divisional (Jourt upon 
a very technical point which has fa^en 

(5) 4 Q.B. D. 641. 

(6j 44 L. J. M.C. 1, 4; L. R. 10 Q.B. 46. 50. 



raised upon the construction of section 85 
of the Highway Act, 1835. That section 
imposes certain conditions before an order 
can be made for the diversion or stopping- 
up of a highway, and the question is 
whether one of those conditions has been 
performed in such a manner as to satisfy 
the section. In order to make the matteV 
clear it is better to read the provisions of 
section 85. The section provides that 
** when it shall appear upon such view of 
such two Justices of the Peace, made at 
the request of the said surveyor as afore- 
said, that any public highway may be 
diverted and turned, either entirely or 
subject as aforesaid, so b» to make the 
same nearer or more commodious to the 
public, and the owner of the lands or 
grounds through which such new high- 
way so proposed to be made shall consent 
thereto by writing under his hand, or if 
it shall appear upon such view that any 
public highway is unnecessary, the said 
Justices shall direct the surveyor to affix 
a notice in the form or to the effect of 
schedule (No. 19.) to this Act annexed in 
legible characters, at the place and by 
the side of each end of the said highway 
from whence the same is proposed to be 
turned,, diverted, or stopped up, either 
entirely or subject as aforesaid, and also 
to insert the same notice in one news- 
paper published or generally circulated in 
the county where the highway so pro- 
posed to be diverted and turned or stopped 
up either entirely or subject as aforesaid, 
(as the case may be,) shall lie, for four 
successive weeks next after the said Jus- 
tices have viewed such public highway, 
and to affix a like notice on the door of 
the church of every parish in which such 
highway so proposed to be diverted, 
turned, or stopped up, either entirely or 
subject as aforesaid, or any part thereof, 
shall lie, on four successive Sundays next 
after the making such view ; and the said 
several notices having been so published, 
and proof thereof having been given to 
the satisfaction of the said Justices . . . 
the said Justices shall proceed to certify 
under their hands the fact of their having 
viewed the said highway as aforesaid, and 
that the proposed new highway is nearer 
or more commodious to the public." I 
will assume that all the conditions other 
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than the one to which I have referred 
have been fulfilled. Certain objections 
with reference to those conditions were 
raised on behalf of the appellants in the 
Court below, but were overruled; and, 
although they have again been raised in 
this Court, it is unnecessary to refer 
further to them beyond saying that I 
agree with the decision of the Court below 
so far as they are concerned. There is, 
however, the one particular condition 
which the Court below held had not been 
fulfilled — that is to say, the condition as 
to affixing a notice, in the form or to the 
effect of schedule (No. 19) to the Act an- 
nexed, in legible characters, at each end of 
the public highway which was proposed to 
be diverted, but upon this point the Court 
held that the certi^cate must be quashed 
because the provision as to affixing notices 
at each end of the highway had not been 
complied with. A notice had been put 
up in accordance with the provisions of 
section 85, but in the notice itself a day 
had been named which came within the 
four weeks — that is to say, it was less 
than twenty- eight days from the day 
named as that on which the Justices' certifi- 
cate would be given. The certificate was 
given by the Justices on the day. named. 
Under these circumstances it was con- 
tended on behalf of the appellants in the 
Court below that unless the notice which 
was affixed at those places remained affixed 
during four successive weeks — that is, for 
twenty-eight days — the statutory condi- 
tion had not been fulfilled and the certi- 
ficate was bad. That depends upon the 
question whether the statute requires the 
notice to be maintained for the full 
period of twenty-eight days. The short 
answer to the question is that if any 
condition is imposed it must be looked 
for in the section itself. The expression 
used in the section is that the surveyor is 
*^ to affix " the notice, and there are no 
words in the section which grammatically 
entitle me to say that the notice is to be 
. ^' maintained." The section therefore 
contains no provision with regard to the 
time during which the notice is to re- 
main affixed. I pass now to the other 
requirements of the section. The sur- 
veyor is to insert the notice in a news- 
paper for four successive weeks after the 



view. The Divisional Court felt no diffi- 
culty upon this part of the case, and were 
satisfied by the fact that the advertise- 
ment had appeared four times in a news- 
paper which was published weekly. The 
main point on which the case was de- 
cided is stated at the end of the judgment 
of the Lord Chief Justice where he said, 
'' On the point with which 1 first dealt, 
namely, the non-compliance with the 
statutory provision as to the exhibi- 
tion of notices on the road, the certificate 
must be quashed." The next provision in 
the section to which we come is that by 
which the surveyor is to affix a like notice 
on the church door on four successive Sun- 
days next after the view. The notice in 
this case was affixed to the church door on 
four successive Sundays after the view. 
Then the section goes on further to pro- 
vide that ''the said several notices 
having been so published" and proof 
thereof given t<o the Justices who made 
the view, they " shall proceed to certify." 
These two conditions have been satisfied 
by the four insertions in the newspaper 
in the one case, and by affixing the 
notice on the church door on four suc- 
cessive Sundays in the other. No limit 
is specified as to the time during which the 
notice is to be maintained. The word 
"affix" is not one which, without some- 
thing more, would of itself mean " keep 
up " ; it is not an apt word to describe the 
obligation of " keeping up " a notice when 
oncedt has been " affixed." I cannot find 
anything in the section to connect the 
words " for four successive weeks " with 
the provision which relates to affixing the 
notice > on the highway. If we were to 
construe the section in that way, we 
should be reading into the Act of Par- 
liament words which are not to be found 
there. Under these circumstances I 
have no alternative but to differ with 
the greatest possible respect from the de- 
cision of the Court below upon this 
point. I do not find that it is made by 
law a condition that the notice affibced at 
the ends of the highway is to be in 
existence for four successive weeks. The 
appeal must therefore be allowed. 

Stirlinq, L.J. — I am of the same 
opinion, and for the same reasons, but sa 
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this Court is differing from the Court 
below I think it right to state ray reasons 
in my own words. The question is 
whether, in this case, the Justices have 
followed the proper procedure necessary 
for the diversion of a highway, which is 
specified in sections 84 and 85 of the 
Highway Act, 1835. Section 84 pro- 
vides, to put it shortly, that a view shall 
be had by two Justices, and section 85 
then proceeds to deal with what is to 
happen after such view. If upon the 
view it appears to the Justices that the 
highway may be diverted so as to make 
the same nearer or more commodious to 
the public, and the owner of the land 
through which such new proposed high- 
way consents in writing, then the 
Justices are to direct the surveyor to the 
affix a notice in the prescribed form at the 
place and by the side of each end of the 
highway from whence the same is pro- 
posed to be diverted, and to insert the 
same notice in a newspaper for four suc- 
cessive weeks next after the view of such 
public highway, and to affix a like notice 
on the door of the church on four suc- 
cessive Sundays next after making such 
view. These directions having been 
given and proof of the publication of the 
several notices having also been given to 
the satisfaction of the Justices, and a plan 
of the old and the proposed new highway 
verified by the surveyor having been 
delivered to the Justices, they are then to 
proceed to certify the fact of their having 
viewed the highway and that the pro- 
posed new highway is nearer or more 
commodious to the public. The section 
also states certain other matters which 
are to be embodied in the certificate. The 
question then arises, At what date may 
the Justices, after the view, resume the 
consideration of the matter and proceed 
to certify ? With regard to that, a limit 
of time is imposed by section 85. The 
Justices are to direct the surveyor — first, 
to affix a notice at each end of the high- 
way proposed to be turned, diverted, or 
stopped up ; secondly, to insert the same 
notice in a newspaper for four successive 
weeks next after the view ; and thirdly, 
to affix a like notice on the church door 
on four successive Sundays next after the 
view. It is quite clear the notice must be 



inserted in one newspaper published 
within the county, but whether such 
paper is to be a daily or weekly one is not 
stated, and therefore it seems to me that 
it was open to the surveyor to insert the 
notice in a newspaper published once a 
week, and that insertion was to be for 
four successive weeks next after the 
Justices had viewed the highway. The 
notice also had to be affixed on the 
church door on four successive Sundays 
next after the view. So far as these two 
requirements are concerned, it does not 
appear to me that either of them involves 
the suspension of proceedings by the 
Justices for twenty-eight days. It was 
not necessary for the notic^ to be inserted 
in the weekly newspaper for twenty-eight 
days, nor for the notice to be affixed on 
the church door for a like period. These 
things can be,, and in this case were, accom- 
plished within a less period than twenty- 
eight days. It was contended, however, 
that the Act requires that the notice 
which is to be affixed at the place and by 
the side of each end of the highway pro- 
posed to be diverted shall remain so 
affixed for a period of not less than four 
successive weeks after the view. The 
question is whether the Act of Parlia- 
ment does impose that condition. I do 
not see that, according to its grammati- 
C£d construction, the Act does impose 
such a condition. All that the Act 
requires is that the surveyor shall affix 
the notice at a particular place on the 
highway, shall insert the same notice in a 
newspaper for four successive weeks, and 
shall affix a like notice on the church 
door on four successive Sundays next 
after the view. It was contended that 
the words "for four successive weeks" 
are to be read with reference to the 
earlier words dealing with the affixing 
of the notice on the highway. I do 
not think that such a reading of the 
words is their grammatical reading. One 
does not speak of " affixing " a notice for 
four successive weeks; a notice is 
" affixed " once for all ; and although it 
may remain affixed for four successive 
weeks the Act does not say that it shall 
remain affixed for that period. I there- 
fore agree that all that the Act requires 
is that the proceedings of the Juj^tices 
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shall not be resumed until after a period 
has elapsed which will permit of the notice 
being {^xed on the highway, the proper 
advertisements being published in the 
newspaper, and the provisions as to the 
notice on the church door within the 
period specified being complied with. No 
limit has been fixed by the Act, nor was 
it thought necessary by the framers of the 
Act to fix any limit, as to the time during 
which the notice was to be kept up on 
the highway. The Justices have only to 
be satisfied that the notice has been 
affixed on the highway as prescribed by 
,the Act, and that the other requirements 
of the Act as to the publication of the 
notice in a newspaper for the required 
periods, and on the church door, have been 
complied with, and upon being so satisfied 
they may proceed to issue their certificate. 
I therefore am of opinion that this appeal 
must be allowed. 

Mathew, L.J. — I am of the same 
opinion. I agree that the objection 
which has been taken is purely tedinical. 
It is said that as the diversion of a high- 
way is the taking away of public rights 
the Act should be construed most strictly 
against those who propose such a diversion. 
The object of the Act, however, is to pro- 
vide a better highway than existed before 
the diversion, and the Act ought to be 
upheld ati a matter of public convenience 
and in the interest of the public. That 
argument, therefore, fails. 

There is nothing in the Act itself which 
says that the notice when it has once been 
affixed on the highway shall be maintained 
there for four weeks. The notice is only 
required by the Act to be affixed, and any 
other requirement would be most un- 
reasonable and most unpractical. The 
notice, therefore, was only required to be 
affixed, and the case of a person who was 
foolish enough to pull it down was not 
being dealt with. Such a case would 
give rise to other considerations. The 
provisions dealing with the two other 
requirements as to inserting the notice in 
a newspaper and affixing a like notice on 
the church door can be complied with 
within the period of four weeks, but it 
has nevertheless been said that it is to 
be gathered from the Act that the period 



during which the notice is to remain 
affixed on the highway before the certifi- 
cate can be issued is the period of four 
successive weeks. I do not think that the 
Act contains any such requirement. 

Appeal ailowed ; rule discharged. 

Solicitors— Neve, Beck & Kirby, agents for 
Neve & Williams, Tonbridge, for appellants ; 
Collyer-Bristow, Hill & Co., agents for Stone, 
Simpson & Mason, Tanbridge Wells, for 
respondents. 

[Reported by W. E. Q&rdon, Esq., 
Earrister-at'Lajv, 



KiDLKT, J. < CHDECH Union 

[74 L. J. K.B. 57.] 
Rating — Appeal — Next Practicable Ses- 
sions — Assessment Committee — Failure to 
Obtain Relief— Next Sessions after Failure 
— Rate Payable in Instalments — Appeal 
during Period of Second Instalment — 
Liability to Repay — Poor Relief Act, 1743 
(17 Geo. 2. c. 38), s. 4 — Union Assessment 
Committee Amendment Act, 1864(27 dh 28 
Vict. c. 39), *. l—Poor Rate Act, 1801 
(41 Geo. 3. c. 23), «. 8. 

A rate was made on April 21, 1903. 
Certain ratepayers considered themselves 
aggrieved by the assessment, but took no steps 
tiU October 26, 1903, when they gave n>otice 
of objection to the assesem/ent committee. 
In the meantime meetings of the assess- 
ment committee had been held an May 15 
and August 13, and a Court of quarter 
sessions had been held on June 27. A sub^ 
sequent Court was held on October 27. 
The objection was, on November 12, heard 
at a meeting of the assessment commiittee 
and decided against the ratepayers, who, 
on December 5, gave notice of appeal to the 
next Court of quarter sessions, held on 
January 2, 1904: — Held, Uiai by virtue 
of section \ of the Union Assessment Com- 
mittee Amendment Act, 1864, amd not- 
withstanding section 4 of the Poor Relief 
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Imperial and Grand Hotels Co. v. 

Act, 1743, ike appeal was 'not necessarily 
out of time, 

A rate was made payable in two 
instaJmenta, Certain ratepayers paid 
the first instalment, and subsequently ap- 
pealed successfully against the assessment : 
— Held, that by virtue of section S of the 
Poor Bate ilc^, 1801, the amount overpaid 
on the first instalment must be repaid. 

Case stated by the Recorder of Bourne- 
xnoath on an appeal to quarter sessions 
by the Imperial and Grand Hotels Co. 
against a rate made by the overseers of 
the parish of Bournemouth in the Christ- 
church Union. 

The principal question raised was 
whether the appeal was in time. 

The rate appealed against was made on 
April 21, 1903, to provide for expenses 
up to March 31, 1904, and was payable 
by two instalments— the first on May 1 
and the second on November 1, 1903. 
Meetings of the assessment committee 
were held on May 15, August 13, and 
November 12, 1903. Courts of quarter 
sessions were held on June 27 and * 
October 27, 1903. The first notice of 
objection was given by the Imperial and 
Grand Hotels Co. to the assessment 
committee on October 26, 1903; the 
objection was heard and determined on 
November 12, 1903, against the Imperial 
and Grand Hotels Co., who on Decem- 
ber 5, 1903, gave notice of appeal to the 
sessions held on January 2, 1904. The 
Imperial and Grand Hotels Co. in the 
month of August, 1903, paid the first 
instalment due on May 1 . At the hearing 
on January 2, 1904, objection was taken 
to the jurisdiction of the Recorder on the 
ground. that the appeal to the January 
quarter sessions was too late, not having 
been brought to the next quarter sessions 
within the meaning of section 4 of the 
Poor Relief Act, 1743.> 

(1) Poor Relief Act, 1743, s. 4 : " In case 
any person or persons shall find him, her, or 
themselves aggrieved by any rate or assessment 
made for the relief of the poor ... it shall 
and may be lawfal for sach person or persons, 
in any of the cases aforesaid, giving reasonable 
notice to the churchwardens or overseers of 
the poor of the parish, township, or place, to 
appeal to the next general or quarter sessions 
of the peace for the county, riding, division, 



Chbistchurch Union. 

The Recorder overruled this objection, 
and held that under the circumstances 

corporation, or franchize, where such parish, 
township, or place lies ; and the justices of the 
peace there assembled, are hereby authorized 
and required to receive such appeal, and to 
hear and finally determine the same. . . ." 

Union Assessment Committee Act, 1862, s. 18 : 
** Any person who may feel himself aggrieved 
by any valuation list on the ground of unfair- 
ness or incorrectness in the valuation of any 
hereditaments included therein, or on the 
ground of the omission of any rateable here- 
ditament from such list, may at any time after 
the deposit as aforesaid of such list, and before 
the expiration of twenty-eight days after the 
notice of the deposit as aforesaid, give to the 
Committee and to the Overseers a notice in 
writing of his objection, specifying the grounds 
thereof. ..." . 

Union Assessment Committee Amendment 
Act, 1864, 8. 1: "Before any appeal shall be 
heard by any Special or Quarter Sessions against 
a poor rate made for any parish contained in 
any Union to which the Union Assensment 
Committee Act, 1862, applies, the appellant 
shall give twenty-one days' notice in writing 
previous to the Special or Quarter Sessions to 
which such appeal is to be made of the inten- 
tion to appeal, and the grounds thereof, to the 
assessment committee of such Union : Provided, 
that after August 1 next no person shall be 
empowered to appeal to any sessions against 
a poor rate made in conformity wiih the 
valuation list approved of by such Committee, 
unless he shall have given to such Committee 
notice of objection against the said list, and 
shall have failed to obtain such relief in the 
matter as he deems just ; and which objection, 
after notice given at any time in the manner 
prescribed by the said Act with respect to 
objections, the Committee shall hear, with full 
power to caU for and amend such list, although 
the same has been approved of, and no sub- 
sequent list has been transmitted to them, and 
if they amend the same shall give notice of such 
amendment to the overseers, who shall there- 
upon alter their then current rate accordingly." 

Poor Rate Act, 1801, s. 8: "If upon the 
hearing of any appeal from any rate or assess- 
ment for the relief of the poor, the court of 
general or quarter sessions of the peace shall 
order the name or names of any person or 
persons to be struck out of such rate or assess- 
ment, or the sum or sums rated or assessed on 
any person or persons to be decreased or 
lowered ; and if it shall be made appear to the 
said court, that such person or persons hath or 
have, previously to the hearing of such appeal, 
paid any sum or sums of money, in consequence 
of such rate or assessment which he, she, or 
they ought not to have paid or been charged 
with, then and in every such case the said 
court shall order all and every such sum and 
sums of money to be repaid and returned, by 
C 



Digitized by 



Google 



18 



CASES CONNECTED WITH 



Imperial and Grand Hotels Co. v. Ohristghurch Union. 



the appeal had been made to the next 
quarter sessions for the borough within 
the meaning of section 4 of the Poor 
Belief Act, 1743, and section 1 of the 
Union Assessment Committee Amend- 
ment Act, 1864.^ 

Being dissatisfied with this ruling, the 
Christchurch Union Assessment Com- 
mittee applied for a Special Case. 

The Becorder then heard the appeal 
upon the merits, and gave judgment for 
the Imperial and Grand Hotels Co., 
ordering the gross estimated rental of 
the Imperial Hotel to be reduced from 
1,500/. to 1,325/., and that of the Grand 
Hotel from 2,050/. to 1,530/. ; but inas- 
much as the Imperial and Grand Hotels 
Co. had not taken steps, as they might 
have done, to appeal against the rate at 
an earlier date, he ordered that the 
alteration of the assessment should only 
operate in respect of the second instal- 
ment of the rate, and refused to order 
that the excess paid by the Imperial and 
Grand Hotels Co. in respect of the first 
instalment should be refunded to them 
or allowed off the second instalment. 

Being dissatisfied with this order, the 
Imperial Grand Hotels Co. applied for a 
Special Case. 

The Becorder stated a Case which set 
out the foregoing facts. 

Ryde {Francke with him), for the 
Christchurch Union Assessment Com- 
mittee. — The appeal to quarter sessions 
was out of time because it was not made 
to the next practicable quarter sessions 
after the date when the rate was made. 
By section 4 of the Poor Belief Act, 
1743,^ any person aggrieved by any rate 
may appeal to the next general or quarter 
sessions. That has been construed to 
mean to the next practicable general or 
quarter sessions — Eex v. Sussex Justices 
1812] 2 and Reg. v. Yorkshire (West 
"".iding) Justices [l858].^ The obligation 
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the said churchwardens and overaeers of the 
poor, to the person or persons having paid 
the same respectively, together with all reason- 
able costs, charges, and expenses, occasioned 
by sach person or persons having paid or been 
required to pay the same. . . ." 

(2) 15 £a£t, 206. 

(3) 27 L. J. M.C. 269 ; E., B. & B. 713. 



to make the appeal to the next practicable 
sessions still exists, notwithstanding sec- 
tion 18 of the Union Assessment Com- 
mittee Act, 1862,^ and section 1 of the 
Union Assessment Committee Amend- 
ment Act, 1864,* which merely provide 
that on his way to the next practicable 
sessions the appellant must go before the 
assessment committee. J^o doubt those 
Acts provide that notice of intention to 
appeal may be given " at any time " to 
the assessment committee ; but some 
reasonable interpretation must be given 
to those words : they cannot mean that a 
person can wait for ten or twelve years and 
then give notice of appeal — Beg, v. 
Biggleswade Union [l869].^ This question 
has never been raised, although it might 
have been raised in Reg, v. GrecU Western 
Railway [i874].^ Some limitation in 
point of time must be, and has always 
been, imposed upon the right of appeied 
— Liverpool United Oas Light Co. v. 
Everton Overseers [l87l] * and Reg. v. 
Wiltshire Justices [1879].^ 
Clavell Salter, K.C. (Haydon with him), 
. for the assessment committee. — It is not 
necessary to contend that a person 
aggrieved by a rate has an unlimited time 
within which to appeal, and it may be 
admitted that he must appeal to the next 
practicable sessions after he has acquired 
a grievance. He does not acquire a 
grievance until the assessment committee 
have decided against him. That is the 
effect of section 1 of the Act of 1864.^ 
By the same section he may give his 
notice to the assessment committee '* at 
any time.'' The argument for the Christ- 
church Assessment Committee would read 
into that section a proviso to this effect: 
'' Provided always that the appeal shall be 
brought to the quarter sessions next 
after the making of the rate complained 
of"; but the section contains no such 
proviso. An appellant is clearly within 
time if within a reasonable time after the 
.rate is made — ^that is, at any time during 
the currency of the rate in question — he 
gives notice to the assessment committee 
and appeals to the next practicable 

(4) 21 L. T. 494. 
rS) 88 J. P. 822. 

(6) 40 L. J. M.C. 104 ; L. R. 6 C.P. 414. 

(7) 48 L. J. M.C. 142 ; 4 Q.B. D. 326. 
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sessions after the adverse decision of the 
committee. The Imperial and Grand 
Hotels Go. have done no more in this 
case. 

With regard to the cross-appeal, sec- 
tion 15 of the Poor Rate Assessment and 
Gollection Act, 1869,^ allows a rate made 
for more than three months to be col- 
lected in instalments. If an instalment 
has been paid before a successful appeal is 
heard, any surplus over and above what 
ought to have been paid must be re- 
funded or allowed in reduction of the 
next instalment. This is the effect of 
section 8 of the Poor Rate Act, 1801— 
Eeg. v. Great Western RaUway.^ An 
appellant may have this relief at any time 
during the currency of the rate — Reg, v. 
Wiltshire Justices^ 

Ryde, in reply. — As to the cross-appeal, 
if an appellant allows the first instalment 
to pass unchallenged he ought not to be 
allowed to have it refunded. It is most 
important that appeals should be entered 
and prosecuted promptly, so that the 
rating authorities may know at the 
earliest moment what rates are to be 
attacked — Reg. v. Surrey Justices [i88o].^ 
Cur. adv, vtdt, 

N'ov. 18. — ^The following judgment of 
the Court was read by 

Lord Alvbrstone, C.J. — This is an 
appeal on a Case stated from a decision 
of Mr. Kinglake, the Recorder ot 
Bournemouth, and raises a question 
of some difficulty under the Poor Relief 
Act, 1743, and the Union Assessment 
Committee Acts, 1862 and 1864. [His 
Lordship then stated the facts set out 
above, and continued :] It is clear 
from the authorities, and in fact it 
is not disputed, that up to the passing 
of the Union Assessment Committee 
Amendment Act, 1864, the appeal would 
have been too late. There are numerous 
authorities which establish that an appeal 
against a rate must be brought at the 
next practicable sessions at which an 
effectual appeal can be lodged — see Rex 
v. StASsex Justices,^ Reg. v. Yorkshire 
{West Riding) Justices,^ and numerous 
other cases. Section 1 of the Union 

(8) 32 & 33 Vict. c. 41. 

(9) 60 L. J. M 0. 10 ; 6 Q.B. D. 100. 



Assessment Committee Amendment Act, 
1864, provides that no person shall be 
allowed to appeal against a poor rate 
unless he shall have given to the assess- 
ment committee notice of objection against 
the valuation list, and shall have fidled to 
obtain such relief in the matter as he 
deems just. And the section further 
provides that, " after notice given at any 
time in the manner prescribed by the said 
Act with respect to objections, the com- 
mittee shall hear [such objections], with 
full power to call for and amend such 
list, although the same has been approved 
of, and no subsequent list has been trans- 
mitted to them, and if they amend the 
game shall give notice of such amend- 
ment to the overseers, who shall there- 
upon alter their then current rate ac- 
cordingly." 

It was contended on behalf of the 
assessment committee of the Christchurch 
Union that the proviso to this section 
which makes it a condition precedent to 
an appeal that an appellant shall have 
given notice of objection to the assessment 
committee, and shall have failed to obtain 
relief, had not affected the duty of the 
appellant under section 4 of the Act of 
1743 of bringing his^ appeal to the next 
practicable sessions after the publication 
of the rate,; and that, inasmuch as the 
Imperial and Grand Hotels Co. had taken 
no steps until October 26 and had allowed 
the meetings of the assessment committee 
of May and August to go by, and that no 
explanation was given to account for the 
delay, the. hotels company had failed to 
comply with the provisions of the Act of 
1743. 

It was further contended that, inasmuch 
as the Recorder had found that the hotels 
company had not taken steps which they 
might have taken to object to the rate at 
an earlier date, he had, in effect, decided 
that the delay in going to the assessment 
committee and the consequent postpone- 
ment of the appeal shewed that the 
appellant had not brought the appeal to 
the ne2ct practicable sessions. There is a 
great deal of force in this contention, and 
there is no doubt that the language in 
some of the judgments which have been 
given shews that an appellant ought to 
be prompt in raising objections. For 
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instance, Chief Justice Bovill, in Reg, 
V. Biggleswade^^ in deciding in favour 
of an appellant, said that there was 
nothing to shew that the appellant took 
more than a reasonable time before taking 
any step. 

But we are dealing with the question 
of jurisdiction. Whatever the true view 
may be in a case in which it could be 
proved that, as a matter of fact, the 
appellants had unreasonably delayed 
going before the assessment committee, 
and had thereby exceeded the time 
allowed for appealing, we are unable to 
say that the Kecorder had no jurisdiction 
to entertain this appeal. The Act of 
1743 provided that the appellant should 
appeal to the next general or quarter 
sessions. These words, as we have already 
said, have been construed to mean the 
next practicable sessions. Section 1 of 
the Act of 1864 contains no similar 
direction or limitation. Heliance was 
placed by the Imperial and Grand Hotels 
Co. upon the words in section 1 of the 
Act of 1864, "at any time," following 
the words " after notice given " ; but we 
doubt whether that argument is entitled 
to much weight, because those words were 
undoubtedly necessary in order to extend 
the . limit of twenty- eight days during 
which, under section 18 of the Union 
Assessment Committee Act, 1862, a 
person could object to the valuation list, 
and also to give the committee power to 
alter the list notwithstanding approval 
under the same Act. But, apart from 
this argument, the section contains no 
direction or limitation similar to that 
contained in the Act of 1743 — that the 
appellant shall lodge his objection before 
the next or any particular meeting of the 
assessment committee ; and, looking to the 
practical working of the matter, we think 
it quite possible that the Legislature 
recognised that these objections could not 
be dealt with as speedily as appeals 
against poor rates under the old law, 
especially having regard to the extended 
powers of objection which were conferred 
by the Union Assessment Committee 
Acts of 1862 and 1864. Further, the 
power of the committee to alter a current 
rate would seem indirectly to limit the 
time within which objections can be 



effectively taken. Wo express no opinion 
as to what may be the true view to be 
taken in a case in which the whole period 
for which the rate was made was allowed 
^ go by, or where, as we have said, 
persons have been guilty of unreasonable 
delay in giving notice of their objections. 
But we are unable to say, in this case, in 
which the objection was lodged and deter- 
mined and the appeal brought within the 
period of the current rate, that the juris- 
diction of the Court of quarter sessions 
was ousted because the appellant might 
have lodged his objection at one of two 
earlier meetings of the assessment com- 
mittee. Upon the whole, therefore, we 
are of opinion that the Recorder was 
right in hearing the appeal and in declin- 
ing to give effect to the preliminary 
objection. 

The other point raised in the case 
must, in our opinion, be answered in 
favour of the Imperial and Grand Hotels 
Co. The Recorder, having reduced the 
rateable value from 1,500^. to 1,325/. in 
the one case and from 2,050/. to 1,530/. 
in the other, ordered that the repayment 
of the excess should only operate in 
respect of the second instalment of the 
rate, and should not apply to the first 
instalment which the Imperial and Grand 
Hotels Co. had paid in August. Assum- 
ing that he could entertain the appeal, as 
we have already decided, he was bound, 
having regard to the provisions of section 8 
of the Poor Rate Act, 1801, to order' 
repayment in respect of the whole rate. 
We therefore think that the appeal of the 
assessment committee must be dismissed 
and the order varied as above directed, 
and the appeal of the Imperial and Grand 
Hotels Co. should be allowed. 

Appeal diemiseed, 
Cro88-appeal allowed. 



Sol icitors—Lo veil, Son & Fitfield, agents for 
Druitt & Druitt, Bournemouth, for assess- 
ment committee; C. F. Ingram, agent for 
C. J. Lacey, fioamemouth for Imperial and 
Grand Hotels Co. 

IRrported by W. Hussey Griffith, Enq., 
Jiaj-rister-at'Law, 
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Lord Alvebstone, O.J. ^ 
Kennedy, J. I o^„„ ^ 

Ridley, J. I ^g^/' 

1904. ^^"^''• 

Nov. 4. J 

[74 L. J. KB. 18.] 
Weights and Measures — Fraud in Using 
Weighing Machine — Article Weighed in 
Paper Bag — Weights and Measures Act, 
1878 (41 <k 42 Vict. c. 49), *. 26. 

The appeUanty a grocer, handed to a pur- 
chaser, who asked for and expected to 
receive one pound of sugar, a package con- 
sisting of a qv>antUy of sugar in a paper 
hag, the stigaa' and the hag together 
weighing eacactly one pound, and the 
sugar tnthoui the hag weighing less 
than one pound. The package was one 
of a numJber of similar packages which 
had heen previously weighed hy the appel- 
lant, the sugar in each package having 
heen weighed in the paper hag in which it 
was contained. The scales in which th9 
packages were weighed were perfectly just 
and accurate, ami gave the weight of each 
package correctly. The appellant had no 
intention to defraud the customer : — Held, 
that the appellants conduct did not amount 
to a fraud wilfuUy committed in the 
" using " of a weighing machine within 
the meaning of section 26 of the Weights 
and Measures Act, 1878. 

Case stated by six Justices for the 
county of Middlesex. 

An information was preferred by Tyler, 
an inspector of weights and measures 
(the respondent), against Stone, a ^ocer 
(the appellant), under section 26 of the 
Weights and Measures Act, 1878,* charg- 
ing that the appellant on January 25, 
1904, did unlawfully and wilfully commit 
a fraud in the use of a certain weighing 
instrument, contrary to the statute. 

(1) The Weights and Measures Act, 1878, 
provides : 

SectioD 26: "Where any fraud is wilfully 
committed in the using of any weight measure 
scale balance steelyard or weighing machine, 
the person committing such fraud, and every 
person party to the fraud, shall be liable to a 
fine not exceeding 6Z., or in the case of a second 
offence 102., and the weight measure scale 
balance or steelyard shall be liable to be for- 
feited." 



On that date the respondent went to 
the appellant's shop at Chiswick and pur- 
chased one pound of loaf sugar. The 
respondent asked for one pound of loaf 
sugar and paid 2\d., the price of it. The 
sugar was handed to the respondent 
wrapped in a paper bag or wrapper. The 
gross weight of the package — that is, the 
weight of the sugar and the paper bag or 
wrapper was exactly one pound, and the 
sugar without the paper bag or wrapper 
weighed three-quarters of an ounce less 
than one pound. This package of sugar 
had been previously weighed by the appel- 
lant or his servants in the paper in which 
it was delivered to the respondent, and the 
package was one of a number of similar 
one-pound packages of sugar in the shop 
that had been previously weighed, none 
of which packages weighed as much as 
one pound without including the paper in 
which they were wrapped . All the packages, 
including that delivered to the respondent, 
had been weighed in the same scales. 

The scales in which the packages had 
been weighed were perfectly just and 
accurate and gave the weight of each 
package correctly. 

The respondent, when he asked for one 
pound of sugar, expected to get one-pound 
weight of sugar without including the 
weight of the paper in which it was 
wrapped. The appellant knew, and the 
respondent did not know, that the appel- 
lant was giving the respondent less than 
one-pound weight of sugar; and as the 
sugar was not weighed in the presence of 
the respondent, the respondent had no 
means of knowing that he was being 
given less than one-pound weight of sugar. 
The paper bag in which the sugar was 
weighed and afterwards handed to the 
respondent contained 35 per cent, of 
mineral matter, and was unnecessarily 
heavy for the purpose of wrapping sugar. 
The pecuniary value of three-quarters of 
an ounce of sugar was greater than the 
value of the paper bag. 

Evidence was tendered on behalf of the 
appellant that it was the custom or usage 
in the trade to weigh sugar in the paper 
wrapper in which it was delivered to the 
purchaser. That evidence was objected to 
on behalf of the respondent on various 
grounds, but no evidence was given on 
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behalf of the respondent to disprove the 
alleged custom or usage in the trade, and 
the respondent admitted that he knew 
that with a great many grocers it was the 
custom to weigh the sugar in the paper 
bag or wrapper in which it was sold and 
delivered. 

It was admitted, and the Justices found 
as a fact, that the appellant made no 
attempt to conceal, and had no intention 
of concealing,. the fact that the sugar was 
weighed with the paper, and that in so 
weighing it he had no intention to defraud 
the purchaser. 

The Justices held that weighing the 
sugar in the paper in which it was sold 
and delivered, although the weight of the 
package — that is to say, the weight of the 
sugar with the paper — was correct, and 
although it was done in the mistaken 
belief that there was in England such a 
custom in the trade, was in itself sufficient 
to constitute a fraud wilfully committed 
in the using of the scales within the 
meaning of section 26 of the Act.^ They 
accordingly convicted the appellant. 

The question for the Court was whether 
upon the tsicta stated the Justices were 
right in law. 

If the Court should answer the question 
in the affirmative the conviction was to 
stand ; if in the negative, it was to be 
quashed. 

Aiquith, KXJ, {Horace Avon/, K.C., and 
Bonaey with him), for the appellant. — The 
appellant did not commit any offence under 
section 26 of the Weights and Measures 
Act, 1878,^ for two reasons : First, that 
section only applies to a fraud committed 
in the using of the weighing machine, and 
not to a fraud of any other description. 
This appears from the general scheme of 
the Act, which aims by section 25 at 
securing the accuracy of weighing 
machi9es, and by section 26^ at pre- 
venting fraud in the using of weighing 
machines, the weighing machine being 
liable to forfeiture under both sections. 
In the present case the machine was 
accurate, and there was no fraud in the 
using of it. There was no manipulation 
of it such as prevented it from accurately 
indicating the weight of the package 
which was put into the scale. Section 26 ^ 



does not make it an offence to sell a given 
weight of two different substances to a 
purchaser who asks for that weight of 
one of them only. Secondly, section 26 ^ 
only applies to fraud " wilfully " com- 
mitted, and here the Justices have found 
as a fkct that the appellant had no in- 
tention to defraud the respondent. Fur- 
ther, it is not an offence under the section 
to weigh an article sold in the paper in 
which it is delivered where, as here, 
there is a custom to do so known to both 
parties — Harris v. AUwood [l892].'^ 

Eustace HUls^ for the respondent. — ^The 
conduct of the appellant amounted to a 
fraud wilfully committed in the using of 
the weighing machine within the meaning 
of section 26 of the Act of 1878.^ His con- 
duct amounted to a fraud. He did not 
weigh the sugar in presence of the respon- 
dent. He handed to the respondent, who 
had asked for and expected to get a 
pound of sugar, a package which the 
appellant knew, but which the respondent 
did not know and had no means of know- 
ing, contained less than a pound of sugar. 
The appellant's conduct amounted to a 
^' wilful " fraud within the meaning of the 
section. That word is not used in the 
section as implying intention, but as 
negativing mere mistake in the use of the 
machine. The finding of the Justices that 
the appellant had no intention to defraud 
the respondent is not sufficient to take the 
case out of the section. Where fraud 
is proved, the motive of the person 
guilty of the fraud is immaterial — per 
Lord Herschell in Derry v. Peek [1889].* 
Weighing paper with the article sold 
may amount to wilful fraud within the 
section — King v. Spencer [l904].^ The 
fraud was committed in the using of the 
weighing machine. The machine was in 
fact used and a fraud was being com- 
mitted while it was being used. A one- 
pound weight was put in one scale and a 
compound of sugar and paper in the other, 
the result being a package which pur- 
ported to contain, but did not in fact 
contain, one pound of sugar. Harris v. 
AUwood ^ is not in . point, for here the 
alleged custom to weigh sugar with 

(2) 57 J. P. 7. 

(3) 58 L. J. Ch. 864 ; 14 App. Gas. 337. 

(4) 91 L. T. 470; 2 L. G. R. 979. 
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paper was not admitted by the respcn- 
dent nor found by tho Justices. In the 
cases which have been decided under sec- 
tion 25 of the Act — namely, Lane v. 
Rendall [iggQ]*^ and London County 
Council V. Payne d: Co, [l903] «~-the 
argument was used that weighing the 
article sold with paper was an otfence 
under section 26,^ and that argu- 
ment was not repudiated by the 
Court. 

Asquith, K,C,y was not called upon to 
reply. 

Lord Alverstone, C.J. — I have tried 
to find a reason for supporting this con- 
viction, because there can be no doubt 
that the practice of weighing articles 
sold in the paper in which they are 
wrapped is unjust in itself and likely 
to prove injurious to poor persons. The 
only question, however, which we have to 
consider is whether, on the facts stated in 
the Case, the appellant committed an 
offence under section 26 of the Weights 
and Measures Act, 1878. In my opinion 
he did not. A general view of the Act 
shews that it relates to weighing machines 
and the use of weighing machines. Sec- 
tion 25 provides that a person who uses 
or has in his possession a weighing 
machine which is false or unjust shall be 
liable to a fine. Section 26 ^ provides that 
a person who is party to a fraud wilfully 
committed in the using of a weigh- 
ing machine shall also be liable to a fine. 
It appears to me that the latter section 
refers to a fraud committed in the actual 
using of the weighing machine. It points 
to some trick employed in the manipula- 
tion of the weighing machine as such. 
In this case not only was the weighing 
machine true and just in itself, but there 
was no fraud in the using of it within the 
meaning of the section, because, as used, 
it accurately registered the weight of the 
article put into the scale. The real 
&%ud, as my brother Kennedy has pointed 
out, consisted in handing over to a 
customer a pound of sugar and paper in 
response to an application for a pound of 

(5) [1900] M.O. 33; 69 L. J. Q.B. 8; [1899] 
2 Q.B. 673. 

(6) [1904] M.C. 66 ; 73 L. J. K.B. 192 ; [1904] 
1 E.B. 194. 



Buggr. A fraud of that kind, however, is 
not an ofience under this section. If 
this practice of weighing articles sold 
with paper is not an offence under the 
existing law, it would soem to be one 
with which the Legislature might well 
deal. It is probable, however, that it comes 
within the scope of some other branch 
of the criminal law. 

I am not impressed by the finding of 
the Justices that the appellant made no 
attempt to conceal, and had no intention 
of concealing, the fact that the sugar was 
weighed with the paper, and that he had 
no intention to defraud the purchaser. 
The mere absence of an intention to de- 
fraud would not be sufficient to take the 
case out of the section. It is because 
there is here no evidence of an improper 
user of the weighing machine in the 
process of weighing that I have come to 
the conclusion that this appeal should be 
allowed. 

Kennedy, J. — I am of the same opinion. 
Section 26 of the Act of 1878 provides 
that where any fraud is wilfully com- 
mitted in the using of a weighing machine, 
every party to the fraud shall be liable to 
a fine. It seems to me that that section 
does not apply to the present case. When 
the appellant or his shopman put upon 
the weighing machine a quantity of sugar 
and paper which weighed one pound, and 
that weight was properly indicated by the 
machine, he merely left the machine to 
do its duty, and therefore committed no 
fraud in the using of it. The appellant 
may have committed a fraud, as appears 
from the facts stated in the Case, but it 
was a fraud of quite a different descrip- 
tion. It consisted in representing to the 
purchaser that he was getting a pound 
of sugar, when he was, in fact, getting 
less than that quantity. If the wrong 
or mischief which the defendant com- 
mitted had consisted in some manipula- 
tion of the weighing machine, or of the 
weight, which cajised the machine to shew 
a greater weight than the true weight of 
the sugar in the scale, then it would have 
come within the section ; but it consisted 
not in any such manipulation, but- in sub- 
sequently representing to the purchaser 
that the weight, which had been correctly 
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given by the machine, was what it was 
not — namely, a pound of sugar. 

Ridley, J. — I agree. 

Canvictian quashed. 



Solicitors— Neve, Beck k Kirby, for appellant ; 
Sir R Nicholson, for respondent. 

[Reported by J. Hitohie, Esq,, 
Barrifter-at'Law. 



Loan Alversix>nb,C.J. f Chepstow Gas 
Kennedy, J. and Coke 

Ridley, J. J ^Jonbumers Co. 

1904 I ^* ^H^^STow 

Nov 4 / ^^^^'^^^^ Light 

vAND Power Co. 

[74 L. J. K.B. 28.] 

Electric Lightings-Laying of Electric 
Lines by Operators — Requirement by 
Neighbouring Oumers— Default of Opera- 
tors in Complying with Requirement- 
Arbitration — Award of Full Compensation 
— SubsequeTU Liability to Penalty Sum- 
maary Proceedings — Limitation of Time for 
MiMng Complaint-^Time of Matter of 
Complaint Ai-ising — Validity of Convic- 
tion Imposing Penalty and also DaUy 
Penalty— Electric Lighting (Clauses) Act, 
1899 (62 ^ 63 Vict. c. 19), schedule, s. 18 
—Summary Jurisdiction Act, 1848 (11 <fc 
12 Ftc«.c.43),*. 11. 

Thoughoperators who have made default 
in complying with any of the requirements 
of section 18 of the schedule to the Electric 
Lighting (Clauses) Act, 1899, have made 
fuU compensation to an owner affected 
thereby, in arbitration proceedings pur- 
want to the section, they are not in con- 
sequence iMcessarily relieved from being 
made subsequently liable in summary pro- 
ceedings to the penalties imposed by the 
aeetioj*. 

Operators who have made default in 



complying with any of the requirements 
of section 18 of the schedule to the Electric 
Lighting {Clauses) Act, 1899, <w« on con- 
viction for such default, under sub-section 5 
of that section, primarily liable only to the 
penalty imposed by that sub-section, and not 
to the additional daily penalty until after 
such conviction ; but a conviction for such 
default which adjudges the operators to 
pay both the penalty and the daily penalty 
is not invalid in its entirety, but only as 
to the daily penalty. 

On October 2, 1903, a gas company wrote 
to an electric light company who were lay- 
ing down new electric lines, making require- 
ments pursuant to section 18 of the schedule 
to the Electric Lighting {Clauses) Act, 
1899, for protecting from injury and 
securing access to the mains of the gas 
company. The work of laying the electric 
lines was finished on October 31, 1903. 
The dectric light company disputed the 
reasonableness of the requirements, and 
the differences between the two companies 
were referred to arbitration under the 
section. By his award dated February 12, 
1904, the arbitrator found that the electric 
light company did not conform with the 
requirements, and that the electric lines 
had been laid in undue proximity to the 
gas mains, which were more liable to injury 
and difficult of access by reason of «6cA 
proximity, and he awarded the gas com- 
pany compensation. On April 29, 1904, 
the gas company again called upon the 
electric light company to comply with the 
requirements. On May 31, 1904, the gas 
company made a complaint before the 
Justices that " on and since the 2nd day of 
October, 1903," the electric light company 
had made default in complying with 
section IS of the schedule to the Act, in that 
they had not conformed with the require- 
metUs of the gas company, l^he Justices 
convicted the electric light company of the 
offence alleged in the complaint, and im- 
posed upon them, in respect thereof, the 
penalty of 11, mentioned in the section. 
On a Case stated by the Justices, — 
Held, that the conviction was valid, the 
complaint having been made within six 
months from the time when the matter of 
complaint arose, as required by section 11 
of the Summary Jurisdiction Act, 1 848. 
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Case stated by two Justices for the 
county of Monmouth. 

During 1903 the Chepstow Electric 
Light and Power Co., Lim. (hereinafter 
called the electric light company), were 
engaged in laying down electric lines in 
the town of Chepstow. 

On October 2, 1903, the secretary of 
the Chepstow Gas and Coke Consumers 
Co., Lim. (hereinafter called the gas com- 
pany), on behalf of that company wrote 
to the electric light company complain- 
ing that the latter company were laying 
their electric lines in some parts of 
the town in a manner which was in- 
jurious to and prevented free access 
to the gas company's mains, contrary to 
section 18 of the schedule to the 
Electric Lighting (Clauses) Act, 1899,^ 

(1) The Electric Lighting (Clauses) Act, 
1899, provides : 

Section 1 : " The provisions contained in the 
schedule to this Act shall be incorporated with 
and form part of every Provisioual Order . . . 
under the Blectric Lighting Acts [save as in 
the section mentioned] and shall . . . apply, so 
far as applicable, to the undertaking authorised 
by the Order. The said provisions shall also 
... be incorporated with any special Act 
[save aa in the section mentioned]." 



" Schedule. 
" 18.— (I.) Where the Undertakers require to 
dig or sink any trench for laying down or con- 
structing any new electric lines (other than 
service lines) or other works near to which any 
sewer, drain, watercourse, defence, or work under 
the jurisdiction or control of the local authority, 
or any main, pipe, syphon, electric line, or 
other work belonging to any gas, electric 
bupply, or water company has been lawfully 
placed, or where any gas or water company 
require to dig or sink any trench for laying 
down or constructing any new mains or pipes 
(other than service pipes) or other works near 
to which any lines or works of the Undertakers 
have been lawfully placed, the Undertakers or 
the gas or water company (as the case may be), 
in this section referred to as the * operators,* 
shall, unless it is otherwise agreed between the 
parties interested, or in case of sudden emer- 
gency, give to the local authority, or to the gas, 
electric supply, or water company, or t.o the 
Undertakers (as the case may be), in this sec- 
tion referred to as the ' owners,' not less than 
three days' notice before commencing to dig or 
sink such trench as aforesaid, and those owners 
shall be entitled by their officer to superintend 
the work, and the operators shall conform with 
such reasonable requirements as may be made 
by the owners or the officer for protecting from 



and giving the electric light company 
notice that the gas company required 
them to re-lay their lines in a proper 
manner, and reserved the right to take 
proceedings against them. 

On October 31, 1903, the work of lay- 
ing the electric lines was completed. 

On November 2, 1903, the secretary of 
the gas company dn behalf of that com- 
pany wrote to the electric light company 
requiring them to open up the trenches 
in certain specified streets in the town 
where their electric lines and mains were 
laid near to the gas company's mains and 
pipes, and to re-lay their electric lines and 
mains therein in such a manner as should 
protect the gas company's mains and 
pipes from injury and should secure 
access thereto; specifying the particular 
steps which the gas company were advised 
it was necessary that the electric light 
company should take for that purpose; 
and adding that at the proper time the 
gas company could claim from the electric 
light company the penalties due to them 
for the latter company's breaches of their 
Acts as well as such damages as they might 
prove they had sustained, or might there- 
after sustain, by that company's operations. 

The electric light company having dis- 
puted the reasonableness of, and refused 
to comply with, the requirements of the 
gas company, the differences between the 
companies were referred to arbitration in 
pursuance of section 18 of the Act of 
1899. 

By his award dated February 12, 1904, 
the arbitrator found that the electric 
light company did not conform with such 

injury every such sewer, drain, watercourse, 
defence, main, pipe, syphon, electric line, or 
work, and for securing access thereto, and they 
shall also, if required by the owners thereof, 
repair any damage that may be done thereto.*' 



*' (4.) Any question or difference which may 
arise under this section shall be determined by 
arbitration. 

" (5.) If the operators make default in comply- 
ing with any of the requirements of this section 
they shall make full compensation to all owners 
affected thereby for any loss, damage, penalty, 
or costs which they may incur by reason thereof ; 
and in addition thereto they shall be liable for 
each default to a penalty not exceeding ten 
pounds, and to a daily penalty not exceeding 
five pounds; . , ." 
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requirements as were made by or on 
behalf of the gas company for protecting 
from injury their mains, pipes, and other 
works in the streets and places specified as 
above mentioned, and for securing access 
thereto ; that the electric lines and works 
had been laid down and constructed in cer- 
tain portions of these streets in undue 
proximity to the mains and pipes of the 
gas company, and such mains and pipes 
were in fapt more liable to damage and 
more difficult and inconvenient of access 
by reason of such proximity; and he 
awarded that the electric light company 
should pay to the gas company 36Z. 60. 6d. 
as full compensation for the loss and 
damage suffered by the gas company in 
respect of the matters aforesaid, and the 
expenses of the arbitration, which he 
assessed at 44^. Ts, 6(2. 

On April 29, 1904, the solicitors of the 
gas company wrote to the solicitors of the 
electric light company formally applying for 
payment of the sums awarded by the arbi- 
trator, and stating that their clients were 
surprised that the electric light company 
had not made any attempt to comply with 
the requirements of the gas company, and 
that unless an undertaking was given 
that those requirements would be fully 
and satisfoctonly complied with at an 
early date, the gas company would have 
no alternative but to make an application 
for the imposition of the penidties pro- 
vided for by section 18, sub^section 5 of 
the schedule to the Act of 1899. 

On May 31, 1904, a complaint was 
made by the secretary to the gas company 
against the electric light company, that 
"on and since the 2nd day of October, 
1903," the electric light company did 
make and had made default in com- 
plying with certain requirements of sec- 
tion 18, sub-section 1 of the schedule 
to the Act of 1899, in that they had laid 
down and constructed new electric lines 
and other works in certain portions of the 
streets above referred to in undue proxi- 
mity to the mains or pipes belonging to 
the gas company, and dUd not conform and 
had not conformed with such require- 
ments as were made by and on behalf of 
the gas company for protecting from 
injury their mains, pipes, and other works, 
and for securing access thereto. 



A summons was thereupon issued 
against the electric light company, and 
was heard at Chepstow on June 17, 1904. 

jbefore the opening of the case the 
following objections were taken on behalf 
of the electric light company : First, that 
the Court had no jurisdiction inasmuch as 
there was a special method of recovery 
provided under section 18, sub- section 4 
of the schedule to the Act of 1899; 
secondly, that the complaint was not 
made within six calendar months of the 
time when the matter of complaint arose, 
as required by section 11 of the Sum- 
mary Jurisdiction Act, 1848; and thirdly, 
that the matter of the complaint had 
already been the subject of arbitration, 
that the arbitrator had power to award 
penalties, that he had heard and deter- 
mined the whole of the complaint made 
by the gas company, that his award was 
final and binding, and that the gas com- 
pany were barred from proceeding for 
penalties before the Justices. 

The Justices overruled these objections, 
and heard the evidence by which it was 
proved that the electric lines of the electric 
light company were laid in undue prox- 
imity to the gas mains, and not in accord- 
ance with the requirements of the gas 
company ; that the electric light company 
had not altered the situation of the lines 
since the date of the arbitration ; and that 
the whole of the work of laying the electric 
lines in the streets referred to was com- 
pleted by October 31, 1903. 

The Justices considered that the com- 
plaint was sustainable in addition to the 
arbitration proceedings, and they accord- 
ingly convicted the electric light company. 

The conviction, which followed the form 
of the complaint, set forth that the electric 
light company were convicted for that 
they ''on and since the 2nd day of 
October, 1903," did make and had made 
de&ult in complying with certain require- 
ments of section 18, sub-section 1 of the 
schedule to the Act of 1899, in that they 
had laid down and constructed new electric 
lines and other works in certain portions of 
the streets above referred to in undue 
proximity to the mains of the gas com- 
pany, and did not conform and had not 
conformed with such requirements as were 
made by or on behalf of the gas dompany 
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for protectiiig £rom injury their mains, 
pipes, and other works, and for securing 
aooesB thereto, contrary to the statute ; 
and it was adjudged that the defendants 
should ''forfeit and pay to the derk of 
this Court the sum of one pound and the 
further sum of one pound for every day 
during default," and costs; and it was 
order^ that these sums should be paid 
forthwith ; and if default were made in 
payment, that they should be levied by 
distress and sale of the defendants* goods. 
The question for the opinion of the 
Court was whether the decision of the 
Justices was right in law. 

Shireas Will^ K,C,f for the appellants. 
— ^The matter of complaint was rtf 
judicata. The alleged offence was purged 
on payment by the appellants of the 
damages awarded by the arbitrator. The 
whole matter of complaint was referred 
to the arbitrator, who had power to award 
penalties, and the sum which he awarded 
was awarded as full compensation for the 
loss and damage suffered by the gas com- 
pany. Section 18 of the schedule to 
the Electric Lighting (Clauses) Act, 
1899, should be construed so as not to 
do injustice. It is not just to require 
the appellants to pay penalties in respect 
of an offence for which they have alr^y 
paid damages. 

The conviction is invalid, inasmuch as 
it imposes upon the appellants not only a 
penalty of 1^. in respect of the primary 
offence of not complying with the re- 
quirements of the respondents, but a 
continuing daily penalty of 1/. It is not 
justified by the complaint and summons, 
which only allege the primary offence and 
not subsequent daily offences. It is bad 
in law on its face, for a continuing daily 
penalty cannot be imposed until after 
there has been a conviction for the pri- 
mary oflFence— i?e^. v. Struve [i895].^ The 
addition of the daily penalty invalidated 
the conviction not only as to that penalty, 
but in its entirety — Reg. v. Slade [l895].^ 

The complaint was not made within 
six calendar modths from the time when 
the matter of complaint arose, as required 
by section 11 of the Summarr Jurisdiction 
Act, 1848. The offence under section 18 

(2) 69 J. P. 684. 

(3; 64 L. J. M.G. 232 ; [1896] 2 Q.B 247^ 



of thcischedule to the Act of 1899 consisted 
in laying the electric lines and mains in a 
manner which was not in conformity with 
the requirements of the respondents. That 
offence was complete on October 2, 1903, 
or, at the latest, on October 31, 1903, when 
the work of laying the electric lines was 
finished. It was complete '* on and since " 
October 2, but the complaint was not 
made until May 31, 1904. The offence 
created by section 18 is not a continuing 
offence — HvU v. London County Council 
[1901],^ London County Council v. Cross 
[1892J,* Marshall v. Smith [i873],® Beay v. 
Gateshead Corporation [i886],^ and Welsh 
V. West Ham Corporation [i899].® 

Macmorran, K,C» {S, G, Lushington 
with him), for the respondents. — The 
matter of complaint is not res judicata. 
The offence which was the subject of the 
arbitration was quite distinct from that 
which is now in question. The former 
offence consisted in the improper execution 
of the works — Shel/er v. Ctiy of London 
Electric Lighting Co. [l894] ® ; this offence 
consists in failing to comply with the re- 
quirements to alter them. It is true that 
the complaint and summons improperly 
alleged (following the language of the 
awwl) de^Eiult in laying down lines in 
undue proximity to the mains of the 
respondents, besides alleging default in 
not conforming with the requirements of 
the respondents. But the respondents' 
previous letter of April 29, 1904, gave the 
appellants clear notice of the offence with 
which they were charged. 

It is admitted that the conviction is 
bad in so ffikr as it imposes a daily 
penalty. The addition of that penalty 
did not, however, invalidate the convic- 
tion entirely. The bad part can be sepa- 
rated from the good — Scarborough Cor- 
porcUion v. Scarborough Sanitary AiUho- 
rity [1876].^® 

The complaint was duly made within six 
calendar months from the time when the 
matter of complaint arose. The Electric 

(4) [1901] M.a 86 ; 70 L. J. K.B. 364 ; 
[1901] 1 K.B. 580. 

(5) 61 L. J. M.0. 160. 

(6) 42 L. J. M.C. 108 ; L. R. 8 C.P. 416. 

(7) 55 L. T. 92 ; 34 W. R. 682. 

(8) [1900] M.C. 27; 69 L. J. Q.B. 114; 
[1900] 1 Q.B. 324. 

(9) 64 L. J Ch. 216; [1895] 1 Ch. 287. 
(10) 1 Bx. D. 344. 
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Lighting (Clauses) Act, 1899, schedule, 
s. 18, sub-s. 1, provides that the operators 
(in this case the electric light company) shall 
conform with such '^ reasonable require- 
ments " as may be made by the adjoining 
owners ; and sub-section 5 provides that 
if the operators make default in comply- 
ing with any of the requirements of the 
section — that is, with the requirements of 
the owners before referred to — they shall 
make full compensation, and in addition 
thereto shall be liable to penalties. The 
offence created by the section is thus 
non-compliance with the "reasonable 
requirements" of the owners. In the 
present case it was impossible to say 
whether the requirements which had been 
made by the respondents were reasonable 
until the arbitrator found that they were. 
Consequently the matter of complaint did 
not arise until February 12, 1903, the 
date of the award, and probably not until 
April 29, 1904, the date of the respon- 
dents* letter after the arbitration. The 
complaint was made within six months of 
even the earlier of these dates. 

The offence created by section 18 is a 
continuing offence. The section provides 
that if the operators make de&ult in com- 
plying with the requirements of the 
section they shall not only make full 
compensation, but be liable to a penalty 
and to a daily penalty. The offence con- 
sists in the failure to comply with the 
requirements, and an offence of that 
description continues until the require- 
ments are complied with — Metropolitan 
Board of Works v. Anthony [l884] ** and 
UiggiiiB v. Northwich Union [1870].*^ 
The cases cited to the contrary on behalf 
of the appellants are distinguishable, for 
there the offence consisted simply in 
putting up a structure, and it was com- 
plete as soon as the structure was put up. 

[Lord Alvbrstonb, C.J., referred to 
Mayer v. Harding [l867].^3-j 

The conviction is not bad because it is 
expressed to be in respect of an offence 
*' on and since " October 2, 1903, for the 
offence did not only exist on October 2, but 
continued to exist down to within six 
months of the conviction. 

(11) 64 L. J. M.C. 39. 

(12) 22 L. T. 752. 

(13) 17 L, T. 140. 



Shire98 WiU, K.C, replied. 

Lord Alvbrstone, C.J. — We are of 
opinion that we ought not to interfere with 
this conviction. Several points have been 
taken by counsel for the appellants, some 
of which seem to present no great diffi- 
culty, but one of which undoubtedly 
admits of very considerable argument. 

The proceedings were commenced by 
a complaint made and summons issued 
under section 18 of the schedule to the 
Electric Lighting (Clauses) Act, 1899, 
by the appellants, the gas company, 
against the respondents, the electric light 
company, for that they had laid down 
and constructed new electric lines in 
undue proximity to the gas mains, and 
did not c(5nform and had not con- 
formed with such requirements as were 
made on behalf of the gas company. It 
is obvious that the statement as to laying 
down the electric lines in undue proximity 
got into the summons because there had 
been arbitration proceedings with regaid 
to these lines, in which the arbitrator, 
besides finding that the electric light 
company had not conformed to the re- 
quirements of the gas company, found as 
a fact that they had laid down their lines 
in undue proximity to the gas mains. I 
desire to point out, and in doing so I 
think I accede to the substantial conten- 
tion on behalf of the appellants, that 
the offence contemplated by section 18 
does not consist in laying down the lines 
in any given position. The section pro- 
vides certain machinery whereby people 
whose interests are affected — as, for 
instance, the gas company in the present 
case — may make requirements on notice 
being given to them. It no doubt pro- 
vides them with a means of recovering 
by arbitration compensation for any in- 
cidental damage that may be done. But 
it is clear from sub-section 5 that the 
substantial offence consists in the default 
of the operators in complying with any 
requirements of the section, and the only 
requirements of the section are those 
made by the owners or their officer for 
protecting their pipes. Therefore this 
conviction must be taken to be a con- 
viction for not complying with the re- 
quirements of the gas company. That 
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being so, we have to consider whether the 
conviction is either bad upon the face of 
it or bad on the &cts stated by the magis- 
trates on any of the grounds alleged by 
the appellants. 

It was contended first that no summons 
for a penalty could be entertained because 
the matter had been referred to arbitration 
and full compensation obtained for any 
damage done. We are all clearly of 
opinion that that contention cannot be 
supported. The section expressly pro- 
vides that the penalty is to be in addition 
to compensation. Moreover, it is obvious 
that the penalty has no necessary relation 
to the compensation. It may be imposed 
for the purpose of enforcing obedience to 
some reasonable requirement which does 
not involve compensation at all — as, for 
instance, a requirement that as a matter 
of safety the electric lines be laid at such 
a distance from the gas pipes as is 
thought proper or is found to be proper 
by the arbitrator. That I think clearly 
appears from the addition of the daily 
penalty, which is of course a penalty after 
conviction, and can have nothing to do 
with the compensation paid in respect 
of the damage. Therefore the objection 
that the gas company could not take out 
this summons for non-compliance with 
their requirement because the arbitrator 
had awarded them compensation affords 
no ground for interfering. 

Counsel for the appellants then con- 
tended that the conviction was bad, 
because, in addition to a penalty of IZ., 
it went on to impose a penalty of 
"one pound for every day during de- 
fault." It is clear, and indeed it is ad- 
mitted on behalf of the respondents, that 
a conviction for an offence cannot impose 
penalties for the future continuance of 
the offence, inasmuch as a penalty on 
future default can only be imposed after 
conviction. Had this conviction neces- 
sarily depended on the additional punish- 
ment (if I may use the expression), I think 
we should have had to consider the case 
of Reg. V. Slade^^ in which Mr. Justice 
Wills held that a conviction for a sum of 
money which involved too long a period 
of time was bad not merely as to the 
excess, but in its entirety. We all think 



that the addition of the daily penalty in 
this instance does not affect the validity 
of the conviction. The only result of our 
order wUl be the amendment of the con- 
viction by striking out the daily penalty 
so that no effect be given to it in the 
event of any attempt being made to 
enforce it. 

I now come to the more difficult ques- 
tion — namely, whether or not the com- 
plaint was made too late. Section 1 1 of 
the Summary Jurisdiction Act, 1848, pro- 
vides that '^ in all cases where no time is 
already or shall hereafter be specially 
limited for making any such complaint 
or laying any such information . . . such 
complaint shall be made and such infor- 
mation shall be laid within six calendar 
months from the time when the matter 
of such complaint or information respec- 
tively arose. A number of cases have 
been cited, EtUlv, London County Council* 
being that chiefly relied upon ; but none 
of these cases are in my opinion applicable 
to that now before us. In most of these 
cases the offence was undoubtedly complete 
more than six months before the complaint 
was made, because, having regard to the 
words of the enactment which created the 
offence, the state of facts necessary to con- 
stitute it already existed before the com- 
mencement of that period. For instance, 
either a house had been built up to a 
certain point beyond the building-line, or, 
to take EuU v. London County Couneily* a 
structure had been erected over the pave- 
ment. The question before us is whether 
it can be said that this complaint was made 
too late, either because it relates to a re- 
quirement that was made as far back as 
October 2, 1903, or mentions on its face 
that '* on and since the 2nd day of October, 
1903," the electric light company did not 
conform and have not conformed with the 
requirements of the gas company. I have 
come clearly to the opinion that on neither 
of these grounds was the complaint made 
so late as to invalidate the conviction. It 
is, of course, obvious that when one is 
dealing with disobedience to, or non- 
compliance with, a requirement to carry 
out works that must take time, it would be 
unreasonable to say that the time begins 
to run from the date of the requirement 
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Itself. I can well imagine a case where 
the works might take a considerable time 
to execute. 

I think, however, that there is a 
broader view to be taken of this case. It 
seems to me that this requirement may for 
the purpose of this offence be regarded 
as equivalent to an order, and I doubt 
whether this limit of time ean be said to 
apply where persons are continuing to 
disobey an order which is always operative. 
There is one exceptional case which may 
arise hereafter, and which I only mention 
because I do not wish to be thought to be 
now deciding it. I can imagine an order or 
requirement to do a thing which requires 
so short a time that the magistrate may 
well think that the disobedience to the 
order was of such a character that there 
was a completed offence within a certain 
time more than «ix months before the 
laying of the information or the making 
of the complaint. It was suggested on 
behalf of the appellants that this was a 
case of that description ; but, having regard 
to the language of this requirement and 
to the facts found by the Justices, I think 
it is clear that this is not a case of that 
exceptional character. 

In view of the hcta proved before 
the Justices, it can scarcely be argued 
that this complaint was not made within 
the proper time. There was no doubt a 
definite requirement to do certain work on 
October 2, 1903. That requirement, how- 
ever, was followed by correspondence, and 
the parties then went to arbitration, the 
award of the arbitrator not being made 
till February 12, 1904. The appellants 
were therefore disputing that the electric 
lines were properly laid for a period of 
upwards of four months after the question 
was first raised. On April 29, 1904, after 
the date of the award, there was a further 
request by the gas company to comply 
with their requirements. In these cir- 
cumstances it is difficult to conclude 
that there was any reasonable requirement 
before the date of the request last men- 
tioned, or, at the earliest, before the date 
of the award. 

I am therefore clearly of opinion that 
it is not possible for us to construe 
this conviction as alleging a completed 
ofience on October 2, in respect of which 



a penalty might have been inflicted. 
Whether we look at the form of the 
complaint or at the facts stated by the 
Justices, there is nothing to shew that 
the offence of not conforming to the 
requirements was complete more than 
six months before the complaint was 
made. 

I am of opinion that all the objections 
taken £ul, and that this appeal must be 
dismissed. 

Kennedy, J. — I agree, and have nothing 
to add. 

Hldley, J. — I agree. I only wish to 
say one word as to EuU v. London County 
Council.* It appears to me that the case 
now before us is entirely different from 
that case. There the information and 
summons charged that Hull had extended 
a projection beyond the general line of 
building. Here the complaint charges a 
fidlure to comply with requirements 
which were found to be reasonable. In 
the former case the offence was complete 
when the projection was extended. In 
the present ease when was it complete ? 
It seems to me that it is impossible to say 
that it was complete at any particular 
moment, for it continues to exist from 
day to day. I think that is a very 
marked distinction between the two cases, 
and one which ought clearly to be borne 
in mind. I agree with the judgment of 
the Lord Chief Justice on this point and 
on the other points raised. 

Appeal diamiaaed. 



Solicitors — Ley, Lake & Ley, agents for Morgan 
& Co., Chepstow and Newport, Mon., for 
appellants ; Stow, Preston &Lyttleton, agents 
for Colborne & Co., Newport, Mon., for re- 
spondents. 

[ReporUd by J, Bitchie^ £!sq., 
Bivrrister-cA'La'n, 
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[CROWN CASE RESERVED] 
1904. 
Nov. 18. 
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Hex V, Bridqwateb.* 



[74 L. J. K.B. 35.] 



Criminal Law — Evidence — Croaa-ex- 
amination of Prisoner as to Previous 
Conviction — Defence Involving Imputa- 
tions on Witness for ProseciUion — Criminal 
Evidence Act, 1898 (61 ^ 62 Vict, c. 36), 
.. 1 (/) («.). 

The prisoner and the warehouseman of 
a firm uoere tried on a diarge of stealing 
certain copper from the works of the firm. 
The toarehouseman, who had offered to sell 
the copper to the prisoner, brought it out 
of the yyarks and handed it over to the 
prisoner f who was then arrested. The ware- 
houseman pleaded guiUy. The prisoner 
alleged in defence that he was acting under 
the instructions of a police-sergeant. The 
sergeant^ who was a witness for the pro- 
secution, admitted in cross-examination 
that he had been friendly with the prisoner 
far some months ; that he gave the prisoner 
instructions that if any one asked him to 
buy any metal in dovJbtfxd circumstances^ 
not to buy, but to let the sergeant know, 
and, if possible, to get a sample ; but he 
denied that he had any connection with the 
prisoner in regard to the robbery in ques- 
tion. The prisoner gave evidence in support 
of his defence. He was asked in cross- 
examination whether he had ever been 
convicted, and, the question not being ob- 
jected to by his counsel, he answered in the 
affirmative. The answer was allowed to go 
to the jury, who returned a verdict of 
guilty : — Held, that the nature or conduct 
of the defence was not euch as to in- 
volve imputations on the character of the 
sergeant as a witness for the prosecution 
within the meaning of section 1 (/) {ii.) 
of the Criminal Evidence Act, 1898, and 
therefore that the prisoner ought not to 
have been asked or required to answer the 
question as to his previous conviction ; and 
that, as the evidence had been allowed to go 
to the jury, the conviction must be quashed. 

The Court will not as a matter of course 
qiMsh a conviction on tlte ground thctt 
the prisoner has been improperly asked in 
cross-examination whether he has been pre- 

♦ Coram, Lord Alverstone, C. J., Lawrance, J., 
Kennedy, J., Ridley, J., and Channell, J. 



vioudy convicted, and has answered in the 
c^ffirmative, if it appears that the prisoner's 
counsel allowed the question to be cmswered 
withotU objection. 

Case stated by the Recorder of Bir- 
mingham. 

Charles James Woolf, John Bridgwater, 
and Annie Bridgwater his wife, were 
loied on a charge of stealing certain 
copper tape, the property of Slatter & 
Co., a firm of electrical engineers, on 
October 11, 1904. A count for receiving 
in the usual form was added to the in- 
dictment. 

Woolf pleaded guilty, and the female 
prisoner was found not guilty, on the 
ground that she was acting under the 
direct coercion of her husband. 

On October 11, 1904, about 9 p.m., 
Woolf, who was a warehouseman of 
Slatter & Co., brought the copper tape 
out from the premises of the firm and 
put it into a perambulator which the 
female prisoner had with her. On the 
female prisoner being stopped by a con- 
stable, John Bridgwater (hereinafter 
called '^ the prisoner '') came up, when 
the constable took both of them and the 
perambulator and copper to the police- 
station. 

On being charged at the station, the 
prisoner said, " I know it has come wrong, 
but I am working under instructions from 
Sergeant J^oss." 

Detective-sergeant I^oss, of the Bir- 
mingham police force, was called as a 
witness for the prosecution, and gave 
evidence to the effect that he had no 
connection with the prisoner in respect 
of the robbery in question, and no idea 
that there had been any such robbery. 
In the course of cross-examination, how- 
ever, he admitted that he had been on 
friendly terms with the prisoner, who 
was an informer at times — that is, one 
who gets information from thieves for 
the police ; that he had given the prisoner 
instructions that if any one asked him to 
buy anything in metal in doubtful circum- 
stances he was not to buy, but to let the 
sergeant know, and, if possible, to get 
samples from those who came to him; 
that the prisoner had given him informa- 
tion about various cases of supposed theft, 
but never information which had led to 
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the arrest of any one ; that he had been 
with the prisoner in public- houses standing 
him drinks because he could get informa- 
tion ; that he might have been with the 
prisoner once or twice before October 10, 
1904, and was with him for a couple 
of hours on that date ; that the prisoner 
never gave witness two sets of locks, or 
consulted him about some silver, or sold 
any silver under his advice ; and that 
witness never received half a sovereign 
from the prisoner. 

John Bridgwater gave evidence to the 
effect that he was a brass caster and 
metal dealer; that Woolf said he had 
some copper for sale, and asked if witness 
would buy it ; that he paid Woolf a sum 
on account, and told him to call next day 
for the balance; that he considered he 
was' acting under instructions from Moss ; 
that he was with Moss on the previous 
Saturday and Monday, and told him he 
was going to buy some copper, meaning 
the copper in question, and that Moss 
told him to let him see it ; and that 
Moss and he had been great friends for 
eight or nine months, having met as often 
as three or four times a day. 

In the course of cross-examination, 
counsel for the prosecution asked the 
prisoner whether he had ever been con- 
victed, and the prisoner answered in the 
aflSrmative. Counsel for the prosecution 
was proceeding to ask what the offence 
was of which he had been convicted, 
when counsel for the defence objected 
on the ground that section 1 (/) 
of the Criminal Evidence Act, 1898,^ 
was prohibitive, and that independently 

(1) The CrimlDal Evidence Act, 1898, provides : 
Section 1 : (/ ) *' A person charged and called 
as a witness in pursuance of this Act shall not 
he asked, and if asked shall not be required to 
answer, any question tending to show that he 
has committed or been convicted of or been 
charged with any offence other than that where- 
with he is then charged, or is of bad cliaracter, 
unless . . . 

(ii) He has personally or by his advocate 
asked questions of the witnesses for the 
prosecution with a view to establish his 
own good character, or has given evi- 
dence of his good character, or the nature 
or conduct of the defence is such as to 
involve imputations on the character of 
the prosecutor or the witnesses for the 
prosecution ; " 



of any objection by counsel no such 
question could be asked unless there was 
justification for it, as provided by the 
section. 

The Recorder was of opinion that ob- 
jection ought to have been taken to the 
question as to conviction before the witness 
had answered it ; and that the prisoner's 
statement at the police-station, and also 
the nature and conduct of the defence, 
involved imputations on Moss. 

Counsel for the defence stated that he 
had not suggested that Moss acted dis- 
honestly, but the Recorder decided that 
the case must proceed, and the further 
question was not pressed. 

The Recorder directed the jury that if 
they thought that the prisoner was acting, 
or had reasonable grounds for believing he 
was acting, under the directions of Mos$>, 
they should acquit him ; but that if they 
thought he was making an independent 
deal for himself they should find him 
guilty. He did not tell them to disregard 
the prisoner's evidence as to his previous 
conviction. 

The jury returned a verdict of 
Guilty. 

On the prisoner being brought up for 
sentence, the Recorder postponed judg- 
ment and stated a Case for the Court for 
Crown Cases Reserved. 

The question for the Court was whether 
in the circumstances counsel for the pro- 
secution was entitled to put to the pri- 
soner the questions as to his conviction. 

Neither side was represented by counsel. 

Lord Alverstonb, O.J. — I am of 
opinion that the objection which has been 
taken to this conviction must prevail. 
The question which we have to consider 
is whether in the circumstances counsel 
for the prosecution was justified under 
section 1 (/) (ii.) of the Criminal Evidence 
Act, 1 898, in putting to the prisoner the 
questions which he asked as to his pre- 
vious conviction. That clause provides 
that " A person charged and called as a 
witness in pursuance of this Act shall not 
be asked, and if asked shall not be required 
to answer, any question tending to show 
that he has committed or been convicted 
of or been charged with any offence other 
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than that wherewith he is then charged, 
or is of bad character, unless . . . the 
nature or conduct of the defence is such 
as to involve imputations on the character 
of the prosecutor or the witnenses for the 
prosecution." I repeat what I said in Bex 
V. Rou8e [1903],^ that the mere raising of a 
defence is not of itself casting imputations 
on the character of the prosecutor or his 
witnesses so as to justify couusel for the 
prosecution in availing himself of the 
right of cross-examination conferred by 
the clause in question. In the present 
case it seems to me that the prisoner was 
doing nothing more than merely raising 
a defence. It cannot be said that the 
nature or conduct of the defence was such 
as to cast imputations on the witness 
Moss. The Recorder directed the jury 
that if they thought the prisoner was 
acting, or had reasonable grounds for 
believing he was acting, under the in- 
fluence of Moss, they should acquit him. 
That direction shews that the Recorder 
dealt with the case on the view that if 
the prisoner was acting, or believed he 
was acting, under the influence of 
Moss, he committed no criminal ofience 
and should be found not guilty. If 
that direction was correct, as it seems 
to have been, it is plain that the nature 
of the defence raised was not such as to 
cast any imputation on Moss. Moreover, 
it seems to me that the prisoner's counsel, 
in eliciting from Moss the full statement 
which he made in cross-examination, was 
not doing more than developing the 
defence raised ; and therefore that the 
conduct of the defence was not such as to 
cast any imputation upon Moss. If the 
cross-examination of Moss had been aimed 
at shewing that he had been guilty of 
misconduct independently of the defence 
or its development, then no doubt the 
prosecuting counsel would have been en- 
titled to question the prisoner as to his 
previous conviction. 

In the present case, the first question — 
namely, whether the prisoner had been 
previously convicted — was answered by 
the prisoner without any objection on the 
part of his counsel. It was only to the 
later question, as to what the offence 

(2) [1904] M.C. 21 ; 73 L. J. K.B. 60; [1904] 
1 K.B. 184. 



was of which the prisoner had been con- 
victed, that objection was taken. It 
must not be thought that where counsel 
for the prisoner allows such a question to 
be answered without objection he can as 
a matter of course rely on the fact that 
the question has been answered as a 
ground for having the conviction quashed. 
That would be a most dangerous doctrine 
to lay down. If the Recorder had told 
the jury, as he had undoubtedly a right 
to toll them, to disregard the prisoner's 
answer as to his previous conviction, we 
would certainly not interfere in the 
present case. As he did not ad pt that 
course, the jury must be taken to have 
supposed that the question put to the 
prisoner as to his previous conviction wlis 
justified on the ground that the nature 
or conduct of the defence was such an to 
involve imputations on the character of a 
witness for the prosecution. As there is 
no ground for that suggestion, I am of 
opinion that this conviction should be 
quashed. 

Lawrance, J. — I am of the same 
opinion. 

Kennedy, J. — I am of the same opi- 
nion. 

Ridley, J. — In the case of Reg. v. 

[1899],^ at the Lancashire Winter 

Assises, Mr. Justice Day held that on 
an indictment for rape, cross-examina- 
tion of the woman with a view to prove 
her consent is an imputation on her 
character which will entitle the prosecu- 
tion to cross-examine thd defendant as to 
previous convictions and as to character, 
under section 1 (/) of the Criminal Evi- 
dence Act, 1898. It seems to me that the 
decision of this Court in the present case 
is inconsistent with that ruling. 

Channell, J. — I concur in the judg- 
ment of the Court, and I only desire to 
add that I do not think it is inconsistent 
with the case to which my brother Ridley 
has referred. 

Appeal allotoed. 

^Reported by J, RUokiet Esq.y 
Ba/rriiter-at-Law, 



(3) 34 L. J. Magawne, 100. 
D 
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Lord Alverstonb, C.J. ^ 

Kennedy, J. / TTr„«,^«««„ 

x>,^»«,r T L Westhorpe v. 

Dec. 19. J 

[74 L. J. K.B. 160.] 

Army wnd Navy — Making Faiae State- 
ment — Joining Boyal Naval Reserve — 
" Naval aervicH " — Naval EnUstmerU Act, 
1853 (16 <fc 17 Vict, c, 69), *. 16. 

The words ^^ naval service" in section 16 
of the Naval Eniistment Act, 1853, do not 
include service in the Royal Naval Reserve, 
A person^ therefore^ is not liable to be pro- 
ceeded against under that section for 
making a false statement on joining the 
Royal Naval Reserve, 

Case stated by Justices of Great Yar- 
mouth. 

On April 21 and 28, 1904, the Justices 
heard and determined an information 
which charged the respondent, Fowley, 
with making, on February 23, 1904, a 
fistlse statement in writing on offering 
himself to enter the naval service of his 
Majesty, contrary to the Naval Enlist- 
ment Act, 1853 (16 <k 17 Vict. c. 69), 
s. 16.» 

The following facts were proved or 

admitted : The appellant was an officer in 

his Majesty's Customs, and was authorised, 

bv ^^'ii^^ufdinf his appointment, to enrol 

was of which! applicants in the Royal 

when counsel k The Royal Naval Re- 

on the ground shed by the Royal Naval 

of the Criminal ter) Act, 1859 (22 k 23 

was prohibitive, and ■ governed by regula- 

that statute. On 

sii?'^^^^^?!°f^^'^'^''°''' respondent applied 
Section 1 :(/) "A person c. ^ '^^ 

as a witness in pursuance of tb ct, 1853, s. 16 : 
be asked, and if asked shall notering or offering 
answer, any question tending to service of her 
has committed or been convicteany false state- 
charged with any oflFence other thang, with intent 
with he is then charged, or is of b: authorized to 
"°l??8 ... in or for such 

(ii) He has personally or by h a rogue and 
asked questions of the witnet meaning of " 
prosecution with a view to es.ll upon con- 
own good character, or has ;dingly; and 
dence of his good character, or t and of any 
or conduct of the defence is su3 effect and 
involve imputations on the chais aforesaid 
the prosecutor or the witnessesM, *'been 
prosecution ; " in the true 



in person to the appellant to be enrolled 
in the Boyal Naval Reserve, and signed 
a printed form, which was read over to 
him, and which contained the statements 
— first, that the respondent had not 
already made application to be enrolled in 
the Royal Naval Reserve at that (Yar- 
mouth) or any other port ; and secondly, 
that his age was thirty — both of which 
statements were false. 

On behalf of the respondent it was 
contended, upon the above facts, that as 
at the date of the passing of the statute 
creating the offence (16 & 17 Yict. c. 69) 
there was no force of Naval Reserve in 
existence, the penal section (16) could 
not apply. Also it was contended that 
the expression ''naval service of her 
Majesty " in 16 <k 17 Vict. c. 69, referred 
to the Royal Navy, only and could not be 
held to include the Royal Naval Reserve, 
on the ground that the Royal Naval 
Reserve was not at the date of the earlier 
Act, and is not now, a part of the " naval 
service." 

For the appellant it was contended 
that, inasmuch as the Royal Naval Re- 
serve is under the control of and paid by 
the Admiralty, and its members when 
under training are under the command of 
his Majesty's naval officers, the force 
must come within the description '' naval 
service " ; that the very nature and 
objects of the force bring it within the 
words in question ; that it is within the 
mischief intended to be met by the section ; 
and that the words '' naval service " must 
be taken to mean the naval force of his 
Majesty as constituted for the time being. 

The Justices were of opinion that as at 
the date of the Naval Enlistment Act, 
1853, there was no force of naval volun- 
teers in existence — the first body coming 
under that description being constituted 
by the Naval Volunteers Act, 1863 (16 & 
17 Vict. c. 73) — section 16, being a penal 
section, could not be construed to apply 
to a non-existent body without further 
words; that in 16 <fe 17 Vict c. 73, which 
is entitled '^ An Act for the establishment 
of a body of Naval Coast Volunteers, and 
for the temporary transfer to the Navy 
in case of need of sea&ring men employed 
in other public services," there is no re- 
ference to 16 ife 17 Vict. c. 69, but sec- 
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tion 17 extends the laws relating to the 
government of the Navy to volunteers 
on board ship, or otherwise under instruc- 
tion, training, or exercise ; that the Act 
22 & 23 Vict. c. 40, giving the volunteers 
an additional name, " Royal Naval volun- 
teers," did not carry the case further 
against the respondent, who, not then 
being under instruction, training, or 
exercise, was charged with having at- 
tempted to re-enlist for a second period 
of service after the completion of the first 
without mentioning the latter, and not 
with the offence under section 16 of the 
Act of 1859. The Justices accordingly 
held that section 16 of 16 & 17 Vict, 
c. 69 did not extend to persons applying 
to enter the Royal Naval Reserve, and 
dismissed the information. 

The question for the opinion of the 
Court was whether the decision of the 
Justices was right, and whether the words 
"naval service" in section 16 of the 
Naval Enlistment Act, 1853, include the 
Royal Naval Reserve, or persons offering 
themselves for service in it. 

W. WiUa, for the appellant. — The 
Justices were wrong in holding that 
section 16 of the Naval Enlistment 
Act, 1853, does not apply to enlistment 
in the Royal Naval Reserve. They seem 
to have held that the section cannot 
apply because the Royal Naval Reserve 
was not in existence at the time the 
Naval Enlistment Act, 1853, was passed ; 
but that argument is not sound. They 
have further held that "naval service" 
must be strictly construed and confined 
to service in the Navy proper. But the 
words are capable of, and ought to be 
given, a wider meaning. By the Naval 
Volunteers Act, 1853, the law applicable 
to the Navy is applied to navsd volun- 
teers while on board ship and under 
training, and by the Royal Naval Re- 
serve (Volunteer) Act, 1859, which estab- 
lished the Royal Naval Reserve, which 
the respondent entered, the law of 
the Navy is also applied to that body 
while under training. A penalty is also 
imposed for joining as a new volunteer 
more than once. The same objections 
apply to a person making a false state- 
ment on joining the naval volunteers or 



the Royal Naval Reserve as they do on 
joining the Navy proper, and as the 
words "naval service" as used in sec- 
tion 16 of the Naval Enlistment Act, 
1853, are wide enough to cover service in 
the Royal Naval Reserve, the Justices 
ought to have convicted the appellant. 
Persons joining the Royal Naval Reserve 
are in the same position as the servants of 
a man who for the time being does not 
want their services, but nevertheless 
keeps them in his employment. These 
men are all under the control of the 
Admiralty, and are really part of the 
Navy. 
The respondent was not represented. 

Lord Alverstone, C.J. — In this case 
counsel for the appellant has most pro- 
perly brought to our attention everything 
bearing upon the point. I have come to 
the conclusion, however, that the decision 
of the Justices was right. The contention 
that nothing can be " naval service" of his 
Majesty which was not " naval service " 
at the time the Act in question was 
passed, and that, therefore, the section 
cannot apply, goes too far. I am, how- 
ever, pressed by the fauct that at the same 
time that Parliament was passing the Act 
under discussion it was passing another 
Act — the Naval Volunteers Act, 1853, 
for the establishment of Naval Coast 
Volunteers ; and counsel was obliged to 
contend that if a person on joining that 
body made a misstatement he would 
be liable to the penalties imposed by 
section 16 of the Naval Enlistment 
Act, 1853. With that argument I 
cannot concur. The Naval Volunteers 
Act, 1853, does by certain sections apply 
all the law applicable to the Navy to 
naval volunteers during the time the 
men are serving; but inasmuch as we 
axe dealing with a criminal ofience, it 
would be extremely difficult to argue 
successfully that section 16 of the Naval 
Enlistment Act, 1853, applies to the 
force established under the Naval Volun- 
teers Act, 1853, on the ground that 
these men are to be regarded as naval 
servants for the purpose of the section. 
We then come to the Royal Naval Reserve 
(Volunteer) Act, 1859, by which the 
Royal Naval Reserve was created — the 
d2 
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force which the respondent joined. What 
I have said as to the Naval Volunteers 
Act, 1853, applies to this statute also. 
Section 1 speaks of a voluntary entry 
by seafiEuring men, and certain other 
sections enact that persons entering 
improperly may be subjected to penal- 
ties. Section 16 to a certain extent 
touches this very subject, as it im- 
poses a penalty on a person joining or 
attempting to join more than once as a 
new volunteer. Section 15 provides that 
all the laws and customs for the time 
being in force relating to the government 
of the Kavy shall be applicable to the 
volunteers during the period they are on 
board ship, or otherwise in training, or in 
actual service. We have, however, to 
construe the words " naval service," and 
as this is a criminal offence that is charged, 
we must, in the absence of express enact- 
ment, be satisfied by necessary implica- 
tion that the operation of section 16 of the 
Naval Enlistment Act, 1853, has been 
extended so as to include a volunteer of 
the Royal Naval Reserve within the term 
" naval service " as used in that section. 
Without overlooking what has been 
urged as to the importance of regu- 
lations and restrictions to prevent im- 
proper persons entering this service, I am 
of opinion that we ought not to hold that 
section 16, which makes it an offence to 
make a misstatement on entering the 
** naval service," applies to a man who 
does not enter the naval service, but only 
renders himself liable to be called out as 
a volunteer. The appeal must be dis- 
missed. 

Kennedy, J. — I agree. 

Ridley, J.— T agree. 

Ajypeal dismissed. 

Solicitor— Treasury Solicitor, for appellant. 

[Reported by J, 8. Henderson^ Esq.^ 
Barruter-at-Ixiiv, 



1904 ( Att.-Gen. v. Stafford- 

Dec. 14, 15, 16. ) ^°'^^ ^^^^ Cooncil. 
[74 L. J. Ch. 153.] 

Local Government — County Council — 
Highway or Main Road — Retaining Walla 
— Liability to Repair — Local Government 
Act, 1888 (51 <k 52 Vict, c, 41), a, 11— 
Declaration — Mandator}/ Order, 

A county council is noty by virtue oj 
the Local Government Act^ 1888, under 
any direct liability to repair retaining 
walls by the side of a main road, 

I'he liability of a road authority to 
repair a highway, wliether at common law 
or by statute, is general ; and tlie Court 
will not, either by declaration or man- 
datory order or otherwise, prescribe what 
particular works or repairs are necessary, 
or whether any particular work or repairs 
be necessary for the maintenance of the 
road. 

Quaere, whether there be any legal liabi- 
lity to repair a highway upon any one 
other than the inhabitants of the parish. 

Action by the Attorney- General at the 
relation of the trustees of Lord Maccles- 
field's settled estates. Through certain 
lands forming part of the settled estates 
ran a highway or main road known as 
the Leek and Macclesfield main road, 
which, by virtue of section 11 of the 
Local Government Act, 1888, is now 
vested in the defendant county council. 
The road in question had, in various 
places where it passed through the Mac- 
clesfield estate, been cut through the side 
of a hill or sloping ground. In such 
places the road on the lower side was 
supported by an embankment or support- 
ing walls, and on the upper side the road 
was protected by retaining or breast 
walls, constructed for the purpose of pre- 
venting the soil of the adjoining land 
from slipping on to the highway. These 
walls had, as the plaintiffs alleged, always 
been repaired and maintained by the 
highway authority for the time being 
until the Local Government Act, 1888, 
came into operation, since which time 
they had been repaired and maintained 
by the defendant county council until 
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the year 1902, when they disputed their 
liability to continue such repair and 
maintenance. The plaintiffs also alleged 
that certain of the retaining walls were 
out of repair, and insufficient to protect 
the highway, and were therefore a public 
nuisance. They claimed, 6rst, a declaration 
that the defendants were liable to repair 
and maintain the retaining walls; and 
secondly, that the defendants be ordered 
forthwith to repair such walls as were in 
need of repair. The defence was a denial 
that the walls were out of repair, a denial 
of liability and that there was any right 
or cause of action in the plaintiffs. 

Hughes, K.C., and R. C, Glen, for the 
plaintiffs. — The walls are repairable by 
the defendants under the Highways Act, 
1888, s. 11 . The county council must do 
everything that is necessary for repairing 
and maintaining the road and protecting 
it from damage — Sandgate Urban Council 
V. Kent County Cotmcil [l898].* There- 
fore they must keep in repair these 
retaining walls. The walls are out of 
repair, and are likely to fall down, and, 
being dangerous to the public, are conse- 
quently a nuisance — Reg, v. Watson [iTOs].' 
If the walls are vested in the county 
council, and they are liable to repair 
them, there is a right of action in tho 
adjoining landowner without adding the 
Attorney-General — Baron v. Portslade- 
by -Sea Urban Council [l90o] ^ — even 
though no evidence of actual damage is 
given — AtL-Gen. v. Shrewsbui'y and 
Kingdand Bridge Co. [I882].* 

[They also referred to the Highways 
and Locomotives Amendment Act, 1878, 
s. 13; AU.-Gcn. V, Ashbourne Recreation 
Co, [1902],^ and Alt. -Gen, v. Wimbledon 
House Estate Co, [1904].^] 

Danckwerts, K,C,, and John Leslie, for 
the defendants. — ^This action is miscon- 
ceived. The case of Sandgate Urban 
Coujvcil V. Kent CcmUy Council^ has 
nothing to do with the present case. 

(1) 79 L. T. 425. 

(2) 2 Ld. Raym. 856. 

(3) 69 L. J. Q.B. 899 ; [1900] 2 Q.B. 688. 

(4) 51 L. J. Ch. 746 ; 21 Ch. D. 762. 

(5) [1903] M.C. 16; 72 L.J. Ch. 67; [1903] 

1 Ch. 101. 

(6) [1904] M.C.223; 73 L. J. Ch. 693 ; [1904] 

2 Ch. 34. 



There the only question was as to the 
contribution to be made by two authorities 
to the cost of repairs. The only duty of 
a county council with respect to repairs 
is that imposed by section 11 of the Act 
of 1888, and that duty is the same as the 
duties formerly imposed upon highway 
boards and surveyors of highways. County 
councils are only liable as successors of 
surveyors of highways. The original 
liability to repair was on the inhabitants 
of the parish unless otherwise expressly 
provided by statute — Rex v. St, George's^ 
Hanover Square (InlMbitants) [1812],' 
and Reg. v. Brightside Bierlow {Inhabi- 
tants) [1849].^ On the dedication of a 
highway the inhabitants of the parish 
became ipso facto liable to repair — Rex v. 
Leake (Inhabitants) [1833].^ The only 
liability of the surveyors of highways was 
as agents of the inhabitants — Young v. 
Davis [1862] ^® and Cowley v. Newmarket 
Local Board [i892].*^ The extent of the 
liability was merely to repair the road so 
as to make it reasonably lit for traffic — 



1705],'' 
1705],*^ 
1834y' 



Reg, V. Cluworth (Inhabitants) 
Reg, V. Stretford (Inhabitants) 
Rex V. Landuiph (InJiabitants) 
Reg, V. Henley (Inhabitants) [l847V* I^g- 
V. High Hcdden (Inhabitants) [1859],^® 
Leek Improvement Commissioners v, Staf- 
ford Justices [1888],^' and Rex v. Denon 
(Inhahitcmts) [1825].^^ It is entirely in 
the discretion of the highway authority 
as to how the repairs should be done — 
Reg. V. Claxby (Inhabitants) [1855] *^ and 
Sandgate Urban Council v. Kent County 
Council.^ A turnpike trust does not 
relieve the inhabitants from liability — 
Reg,v.A''etherthong (Inhabitants) [iSls]*® 
and Reg. v. Preston (Inhabitants) [1838].'^ 

(7) 3 Campb. 222. 

(8) 19 L. J. M.C. 60; 13 Q.B. 933. 

(9) 5 B.k Ad. 469. 

(10) 2 H. & C. 197; reported below, 31 L. J. 
Ex. 250. 

(11) [1892] A.C. 346. 

(12) 1 Salk. 358. 

(13 > 2 Ld. Raym. 1169. 

(14) 1 Moo. & B. 393. 

(15) 2 Cox C.C. 334. 

(16) 1 F. & F. 678. 

(17) 57 L. J. M.C. 102 ; 20 Q.B. D. 794. 

(18) 4 L. J. (O.S.) K.B. 34 ; 4 B. & C. 670. 

(19) 24 L. J. Q.B. 223. 

(20) 2 B. & Aid. 179. 

(21) 2 Lewin C.C. 193. 
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Tampike trustees are not liable to repair 
except under a special Act — Eex v. Llanr- 
dilo Commissioners [1788]^^; nor were 
surveyors of highways so liable — Young 
V. Davis ^® and Keg, v. Poole Corporation 
[1887].^^ There is no indictment against 
a highway board for repairs — Lough- 
borough Highway Board v. Curzon 
[1886] ^^ ; and no ma/ndamus will lie to 
repair a road — Reg, v. Oxford and Witney 
Road Trustees [l84oV* A highway au- 
thority is not liable for non-feasance, 
but only for misfeasance — Cowley v. 
Newmarket Local Board,^^ The Court 
will not make a declaration before the 
occasion for it arises— ZTcmowr v. Equitable 
Life Assurance Society [l90o] ^^ — and a 
declaration will only be made where it is 
ancillary to legal rights — WiUiams v. 
North's Na^igaiion CoUieries [1904].^^ If 
the road is out of repair, the county 
council or their surveyor may be sum- 
moned before the Justices— Cotofoy v. 
Netomarket Local Board.^^ It rests with 
the defendants to say what is best to be 
done, and they may let the walls come 
down and clear away the soil — Reg, v. 
Greenhow (Inhabitants) [l876].2* They 
are not liable to continue to repair the 
walls simply because they have repaired 
them in the past — Rex v. LlandUo Com- 
missioners,^^ 

Hughes, K.Cj in reply. — The Court 
will make a declaration where it refuses 
other relief. Declarations were made in 
the following cases: JSUis v. Bedford 
{Duke) [1899],^ Llandudno Urban Council 
V. Woods [l899],30 AU.Gen. v. Merthyr 
Tydfd Union [1900],^^ Islington Vestry v. 
Homsey Urban Council [1900],^^ Young v. 
Ashley Gardens Properties [l903],^^ and 
Att.'Gen, v. West Riding County Council 

(22) 2 Term Rep. 232. 

(23) 56 L. J. M.C. 131 ; 19 Q.B.,D. 602. 

(24) 55 L. J. M.C. 122. 126 ; 16 Q.B. D. 
665, 671;17Q.B. D. 344. 

(25) 12 Ad. & E. 427. 

(26) 69 L. J. Ch. 420 ; [1900] 1 Ch. 852. 

(27) [1904] M.C. 161, 165; 76 L. J. K.B. 675, 
679 ; [1904] 2 K.B. 44, 49. 

(28) 46 L. J. M.C. 141 ; 1 Q.B. D. 703. 

(29) 68 L. J. Ch. 289; [1899] 1 Ch. 494. 

(30) 68 L. J. Ch. 623 ; [1899] 2 Ch. 705. 

(31) [1900] M.C. 107 ; 69 L. J. Ch. 299 ; [1900] 
1 Ch. 516. 

(32) 69 L. J. Ch. 324 ; [1900] I Ch. 695. 

(33) 72 L. J. Ch. 520; [1903] 2 Ch. 112. 



[1903],^^ the last case being most like the 
present one. 

JoTCB, J. — This is ostensibly an action 
to compel the county council to perform 
the statutory duty imposed upon them by 
section 11 of the Ix)cal Government Act, 
1888, of repairing and maintaining a main 
road. It is alleged that the county council 
has committed default by failing to keep 
in repair certain retaining walls. In my 
opinion, the real object of the action is to 
compel the county council to keep up the 
retaining walls adjoining the estate of 
Lord Macclesfield, where the land is at a 
higher level than the road. The plaintiffs 
seek to get at what they want in this way. 
They say that section 11 of the Act of 
1888 imposes upon the county council a 
statutory liability to maintain and repair 
the road. Next they say that the county 
council is bound to keep in repair every 
work which is necessary for the main- 
tenance and protection of the road. They 
contend that these walls are necessary 
for that purpose, and therefore that the 
county council is bound to maintain and 
repair them and, I suppose, to keep them 
in perfect condition. It seems to me 
that I cannot impose such an obligation 
on the county council without extending 
the statute or adding something to it 
which is not to be found there. 

The plaintiffs claim a declaration that 
the defendants are liable to repair the 
walls, and that they be ordered forthwith 
to repair them. In my opinion, no such 
mandatory order as that asked for can be 
properly granted. It is a necessaiy re- 
quisite of every mandatory injunction 
that it should be certain and definite in 
its terms, so as to shew clearly and 
specL&cally what the enjoined person is 
required to do. It is not the practice 
of the Court to grant a mandatory order 
to do repairs, since the Court cannot 
superintend the work to be done. No 
doubt that difficulty had occurred to the 
plaintiffs, and the claim to a mandatory 
order has been dropped. The Court 
was then asked to make a declaration 
that the county council is liable to main- 
tain and repair certain walls, without 

(34) 1 L. G. R. 223. 
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anything being said as to the height or 
length of the walls to be repaired, as to the 
materials to be used, the time within which 
the work was to be done, or any other 
particulars. How can the Court say that 
the repair of these walls, even if particulars 
were given, was necessary to the repair 
and maintenance of the road? At all 
eventd, in my opinion, it is impossible to 
say so on the evidence in this case. In 
the case of Sandgate Urban Council v. 
Kent County Council,^ where the only 
question was in what proportion the cost 
of the works was to be contributed by the 
two authorities, Lord Davey said : ** there 
is no liability upon the roiad authorities, 
which could be enforced either by indict- 
ment or otherwise, to do any particular 
work. Their liability, either at common 
law or by statute, is general, to repair and 
maintain the highway, leaving it to them 
to find out the best, or at any rate adequate , 
means of discharging that liability." No 
case has been cited where the Court has 
taken upon itself to say what particular 
works ought to be done by the highway 
authority, and I am unable and I decline 
in the present case to prescribe what 
particulfu: works are required for the 
purpose of maintaining the highway or 
what particular repairs are necessary. It 
is dear on the authorities that no man- 
damiu will lie against a highway au- 
thority to do any particular repairs. If 
the road is allowed to get out of repair, 
no doubt there is an appropriate remedy. 

On the evidence I hold that the road 
is not at present out of repair. It is said, 
however, that the retaining walls being 
out of repair constitute a nuisance ; but 
that is not proved, and I hold, as a £Eu;t, 
that the retaining walls in their present 
condition are neither dangerous nor a 
public nuisance, nor anything of the 
kind. 

An elaborate argument was addressed 
to the Court on behalf of the defendants 
to shew that the original liability to re- 
pair was on the inhabitants of the parish, 
that the only liability of the county 
council was as successors of the highway 
board, and that no action would lie against 
the county council. I was much im- 
pressed with that argument, but it is not 
necessary to decide the point. I hold 



that the action is misconceived, that it 
fails on the merits, and must be dis- 
missed with the usual consequences. 



Solicitors— Lawrence, Graham & Co., for plain- 
tiffs ; Herbert M. Davis, for defendants. 

^Reported by S, E. Williams, Esj., 
Barrister-at'Lim, 



[IN THE CODRT OP APPEAL.] 

S.°™A^:?-1 Thompson . Ecr^ 



Stirling, L.J, 



I 



Corporation. 



^^'^l ^'^' ( Habdicke v. Friern 
Nov 11 14 ) ^^^"^^ Urban Council. 

[74 L. J. K.B. 130.] 

Local Government — Single Pipe Drain- 
ing Several Houses — Different Oumers — 
Nuisance on Premises of One Owner — 
Liability of Ovyiier to Abate Nuisance — 
'' Single private drain** — Public Health 
Act, 1875 (38 ik 39 Vict. c. 55), «. 41— 
PvUic Health Acts Amendment Act, 1890 
(53 dh 54 Vict, c, 59), s. 19. 

Where two or more houses belonging to 
different owners a/re drained by a single 
pipe pacing tJirough the lands on which 
this houses wre «t^ua<6 inio the sewer of c^ 
local authmHtyf the authority may, if it 
has adopted section 19 of the Public Health 
Acts Amendm.ent Act, 1890, upon written 
appliccUion complaining of a nuisance in 
the pipe being made to them, treat the pipe 
as a single private drain within the mean- 
ing of that section, and may follow the 
procedure of section 41 of M« Public 
Health Act, 1875, with respect to it, and, 
if it be found that the whole defect may be 
remedied by works executed upon the pre- 
mises of one owner only, may serve that 
one oioner only with notice to abate the 
nuisance, and, if he does not comply with 
the notice, may execute the necessary works 
and recover the whole of the expenses 
incurred from that one owner only. 

The apportionment of expenses for 
which provision is made by section 19 of 
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the Publio Health Act, 1890, is only 
applicahle where a defect is found ia 
exist on the premiaes of more than one 
oumer^ and die expenses have to he dis- 
tributed among the different oumers liable. 

Eastbourne Corporation v. Bradford 
(65 L. J. Q.B. 671 ; [1896] 2 Q.B. 205) 
approved. 

Decision of the Divisional Court in 
Thompson i'. Eocles Corporation ([1904] 
M.C. 155; 73 L. J. K.B. 497; [1904] 
2 K.B. 1) reversed. 

Deoision of Channell, J., in Haedicke 
V. Friern Barnet Urban Council ([19041 
M.C. 320; 73 L. J. K.B. 976; [1904] 
2 K.B. 807) reversed. 

These two appeals raised similar points 
upon the construction of sections 4 and 41 
of the Public Health Act, 1875,^ and 

(1) PubUc Health Act, 1876, s. 4 : " • Drain * 
means any drain of and used for the drainage 
of one bailding only, or premises within the 
same cartilage, and made merely for the pur- 
pose of communicating therefrom with a cess- 
pool or other like receptacle for drainage, or 
with a sewer into which the drainage of two 
or more buildings or premises occupied by 
different persons is conveyed: * Sewer' in- 
cludes sewers and drains of every description, 
except drains to which the word * drain ' inter- 
preted as aforesaid applies, and except drains 
vested in or under the control of any authority 
having the management of roads and not being 
a local authority under this Act." 

Section 41 : *' On the written application o£ 
any person to a local authority, stating that 
any drain watercloset earthcloset privy ashpit 
or cesspool on or belonging to any premises 
within their district is a nuisance or injurious 
to health (but not otherwise), the local autho- 
rity may, by writing, empower their surveyor 
or inspector of nuisances, after twenty-four 
hours written notice to the occupier of such 
premises, or in case of emergency without 
notice, to enter such premises, with or without 
assistants, and cause the ground to be opened, 
and examine sach drain watercloset earthcloset 
privy ashpit or cesspool. If the drain water- 
closet earthcloset privy ashpit or cesspool on 
examination is found to be in proper condition, 
he shall cause the ground to be closed, and any 
damage done to be made good as soon as can 
be, and the expenses of the works shall be de- 
frayed by the local authority. If the drain 
watercloset earthcloset privy ashpit or cesspool 
on examination appear to be in bad condition, 
or to require alteration or amendment, the 
local authority shall forthwith cause notice in 
writing to be given to the owner or occupier of 
the premises requiring him forthwith or within 
a reasonable time therein specified to do the 
necessary works; and if such notice is not 



section 19 of the Public Health Acts 
Amendment Act, 1890,^ and the Court 
heard them consecutively and delivered 
one judgment with respect to them. 

The case of Thompson v. Hodea Cor- 
poration was an appeal from the decision 
of a Divisional Court, consisting of Lord 
Alverstone, C.J., Darling, J., and 
Channell, J., upon a Case stated by 
Justices. 

At a Court of summary jurisdiction 
sitting at Eccles a complaint was preferred 
by the Corporation of Eccles under sec- 
tion 41 of the Public Health Act, 1875,^ 
and section 19 of the Public Health Acts 
Amendment Act, 1890,^ against one 
Thomas Thompson, for that on March 16, 
1903, a notice was served upon him re- 
quiring him to abate a nuisance in or on 
premises situate at 428 Liverpool Boad, 
and that he had made default in comply- 
ing with the requisitions thereof within 
the time therein specified — that is to say, 
within fourteen days from the service 
thereof. 

The notice required him to take up the 
existing defective yard and cellar drains 
and gullies and tops, and in lieu thereof 
to provide and lay down efficient drains 
constructed of glazed and socketed stone- 
ware pipes, the joints to be properly made 
good with cement, the cellar drain to be 
embedded in concrete to a thickness of 
six inches all around the pipes and to 

complied with, the person to whom it is given 
shall be liable to a penalty not exceeding ten 
shillings for every day during which he con- 
tinues to make default, and the local authority 
may, if they think fit, execute such works, and 
may recover in a summary manner from the 
owner the expenses incurred by them in so 
doing, or may by order declare the same to be 
private improvement expenses." 

Public Health Acts Amendment Act, 1890, 
8. 19 : *' (1) Where two or more houses belong- 
ing to different owners are connected with a 
public sewer by a single private drain, an appli- 
cation may be made under section forty-one of 
the Public Health Act, 1875 (relating to com- 
plaints as to nuisances from drains), and the 
local authority may recover any expenses in- 
curred by them in executing any works under 
the powers conferred on them by that section 
from the owners of the houses in such sharec 
and proportions as shall be settled by their sur- 
veyor or (in case of dispute) by a Court of sum- 
mary jurisdiction. . . . (S) Forthe purposes of 
this section the expression * drain ' includes a 
drain used for the drainage of ,more than one 
building." 
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provide efficient wash-out gullies with 
lipped tops. 

Upon the hearing of the complaint the 
following facts were proved : 

Thompson is the owner of a block of 
seven houses numbered 426 to 438 Liver- 
pool Eoad, in the borough of Eccles, of 
which the house No. 428, the subject of 
the complaint, is one. The houses were 
built in the year 1875 in accordance with 
plans deposited with the then sanitary 
authority, the predecessors of the cor> 
poration, and approved by them on 
March 4, 1875. 

Adjacent to the block of houses, and 
only separated therefrom by a private 
passage giving access to the back of the 
houses (but on the same side of Liverpool 
Koad), are twelve houses numbered 402 
to 424, belonging to one owner, Edward 
Johnson, and divided into two blocks of 
six houses each by a private passage 
giving access to the backs of the houses. 

On March 6, 1903, complaint was made 
to the corporation that a drain or sewer 
belonging to No. 428 Liverpool Road was 
a nuisance and injurious to health. On 
examination the said drain or sewer was 
found to be in bad condition, and to 
require alteration or amendment ; and the 
corporation thereupon served upon 
Thompson the notice of March 16, 1903. 
The works specified therein were neces- 
sary for the purpose of abating the 
nuisance. 

The notice was not complied with. 

The drain or sewer was part of a nine- 
inch drain or sewer running through and 
under the cellars of the seven houses 
belonging to Thompson, and receiving the 
drainage of each house before falling into 
the respondents' main sewer in Hampson 
Street (a street running off and at right- 
angles to Liverpool Road). 

The nine-inch drain or sewer was a 
continuation of and receiving the drain- 
age from a six-inch drain or sewer passing 
through and under the cellars of the two 
blocks of six houses belonging to Edward 
Johnson, and receiving the drainage from 
each of the twelve houses before reaching 
the nine-inch drain or sewer. The whole 
of the six-inch and nine-inch drain or 
sewer was laid through private property 
until it reached the public sewer in 
Hampson Street. 



It was admitted by the corporation 
that the notice required Thompson to 
make structural alterations in the drain 
or sewer. 

On the part of Thompson it was con- 
tended that, as the drain of the house 
No. 428 Liverpool Road received the 
drainage of more than one building not , 
within the same curtilage belonging to 
the same owner — namely, the drainage of 
three separate blocks of dwelling-houses 
containing six in each of two blocks 
owned by one owner, Edward Johnson, 
and the other block containing seven 
dwelling-houses owned by Thompson, 
another owner — it became a sewer under 
the provisions of sections 4 and 13 of the 
Public Health Act, 1875, and was vested 
in the local authority, and it was the 
duty of the local authority to repair, 
cleanse, and keep it so as not to be a 
nuisance or injurious to health, and that 
the drain was not a single private drain 
within the meaning of section 19 of the 
Public Health Acts Amendment Act, 
1890. It was further contended that 
the words in section 41 of the Public 
Health Act, 1875, ^^appear to be in bad 
condition or to require alteration or 
amendment," did not refer to defects in 
the structure, and did not empower the 
corporation to order structural altera- 
tions, and that the notice of March 16, 
1903, was therefore uUra vires and bad. 

On the part of the corporation it was 
contended that the di'ain or sewer at the 
place where the nuisance occurred was a 
single private drain, to which section 19 
of the Public Health Acts Amendment 
Act, 1890, applied ; and further, that, as 
the works specified in the notice were 
necessary for the purpose of abating the 
nuisance, the corporation were authorised 
to require the execution of the same 
under section 41 of the Public Health 
Act, 1875. 

The Justices found that the drain was 
used by two or more houses belonging to 
different owners, and that the drain was 
a single private drain within the meaning 
of section 19 of the Public Health Acts 
Amendment Act, 1890, and made an 
order upon Thompson to abate the 
nuisance, and to do any works necessary 
for that purpose within twenty-eight 
days. 
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The question for the opinion of the 
Court was whether the Justices came 
to a correct determination in point of 
law. 

The Divisional Ck>urt held that there 
was no evidence that the pipe was a 
single private drain within the meaning 
of section 19 of the Public Health Acts 
Amendment Act, 1890, and that it was 
therefore a sewer. The Court therefore 
reversed the decision of the Justices, and 
allowed the appeal. 

The corporation appealed. 

MacTnorrauy K,C., and (7. F, Pritchard, 
for the corporation. — The pipe in ques- 
tion in the present case is a *' single 
private drain" within the meaning of 
section 19 of the Public Health Act, 
1890.' The point has been considered in 
a series of decisions in which different 
opinions have been expressed. In Trams 
V. Utley [1893] 2 a pipe similar to that in 
question here was held to be a sewer 
under the Public Health Act, 1875; but 
section 19 of the Act of 1890 was not 
considered, inasmuch as the three houses 
there in question all belonged to the same 
owner. The first case in which sec- 
tion 19 of the Act of 1890 was considered 
was Sdf V. Hove Commissionera [l895].' 
In that case there were two houses 
belonging to different owners, and it was 
held that the single pipe connecting them 
with a public sewer was a single private 
drain, and was repairable by the private 
owners by reason of section 19 of the 
Act of 1890. In the same year, in 
HUl V. Hair [1896],* Cave, J., and 
Lawrance, J., held that a brick drain in 
similar circumstances was a sewer. These 
cases were reviewed in Eaathoume Cor- 
poration V. Bradford [i896],* and the 
decision of Lord Russell, C.J., and 
Wills, J., was that such a pipe was a 
single private drain and not a sewer. 
That decision has since been acted upon 
continuously until the decision in the 
present case. The next case in chrono- 
logical order is Reg, v. HaHinga Corpora- 
tion [l896],« which shews that such a pipe 

(2) 63 L. J. M.C. 48 ; [189 i] 1 Q.B. 233. 

(3) 64 L. J. Q.B. 217 ; [1895] 1 Q.B. 685. 

(4) 64 L. J. M.C. 164 ; [1895] 1 Q.B. 906. 

(5) 65 L. J. Q.B. 571 ; [1896] 2 Q.B. 205. 

(6) [1897] M.C. 16 ; 66 L. J. Q.B. 80; [1897] 
1 Q.B. 46. ' L J 



remains a sewet within the meaning of 
the Act of 1875, although it might well 
be that under section 19 of the Act of 
1890 the local authority could have com- 
pelled the owner to repair it. It was held 
that as the local authority had not taken 
the proper steps to compel the owner to 
repair the pipe they could be compelled 
to do so, and a mandamus requiring them 
to fulfil this obligation was ordered to 
issue. The next case was Seal v. Merthyr 
TydJU Urban Council [l897],^ in which 
Cave, J., reconsidered his decision in 
HiU V. Hair^ and followed Eastbourne 
Corporation v. Bradford,^ Further, 
since the decision of the Divisional 
Court in this case, Channell, J., has in the 
case of Haedicke v. Friem Barnet Urban 
Council [1904]^ modified the judgment 
which he gave, and stated that the 
Divisional Court did not fully consider 
Eastbourne Corporation v. Bradford,^ 
The weight of authority is thus obviously 
in favour of the view now contended for 
by the local authority, that this pipe is a 
single private drain and not a sewer. 

George Rhodes , for Thompson. — It is 
not disputed that down to the passing 
of the Public Health Act, 1890, this pipe 
was a sewer, and the local authority there- 
fore were responsible for the repair of it. 
The Act of 1890 was an adoptive Act, and 
it could not have been the intention of the 
Legislature that a local authority should 
be enabled, by adopting the Act, to transfer, 
for the purpose of section 41 of the Act of 
1875, the responsibility for the repair of a 
sewer from their own shoulders to those 
of the private owners. It cannot be con- 
tended that the pipe, which would be a 
sewer if the respondent's block of houses 
stood alone, changes its character and 
becomes a drain by receiving the drainage 
from the adjoining block of houses. Each 
separate house must have a separate 
owner to bring the case within section 1 9 
of the Act of 1890. The ca^e of East 
bourne CorporcUion v. Bradford ^ is not 
inconsistent with a decision in favour of 
the respondent in this case, as there each 
house belonged to a different owner. 

[He also referred to Travis v. Utley^^ 

(7) [1898] M.C. 46; 67 L. J. Q.B. 37 ; [1897] 
2 Q.B. 543. 

(8) [1904] M.C. 320 ; 73 L. J. Q.B. 976 ; [1904] 
2 K.B. 807. 
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Sel/v. Have Commiasianera,^ HiUv. Hair,^ 
Heaver's JSxemtors v. Fulham Borough 
Council [l904j,»and Jackaony. Wimbledon 
Urham, Council [1904].^°] 
Macmorran^ K,C,^ in reply. 

The case of Haedicke v. Friern Bamet 
Urban Council was an appeal from the 
judgment of Channel!, J., at the trial of 
the action before him without a jury. 

The action was brought by the plaintiff, 
a married woman, to recover from the 
defendants money expended by her at 
their request in re-laying a sewer at the 
rear of houses No. 3, 5, 7, and 9 Friern 
Bamet Boad, New Southgate, of which 
she was the owner. The defendants 
pleaded that the plaintiff was not entitled 
to recover from them the sum claimed or 
any part thereof, on the ground that the 
expenses were incurred by the plaintiff in 
abating a nuisance arising from a defec- 
tive drain on the plaintiff's premises, for 
the repair of which the plaintiff was 
liable. 

The houses were within the district 
of the defendant council, and were 
drained by the usual house drains into a 
nine-inch pipe, which was laid through 
the back gardens of these and other 
houses, about sixteen in number. The 
nine-inch pipe, when first laid a con- 
siderable number of years ago, communi- 
cated with a similar pipe behind other 
houses, between thirty and forty in 
number, and both parts of the pipe were 
entirely on private ground, and the out- 
£Edl was into a ditch or cesspool. In 
1888 the defendants or their predecessors 
constructed a sewer in the roadway, and 
they then made a communication from 
the nine-inch pipe into that sewer, so 
diverting the drainage of the sixteen 
houses through the nine-inch pipe into 
the sewer. 

About January, 1903, the nine-inch 
pipe became obstructed in the neighbour- 
hood of one of the plaintiff's houses, and a 
nuisance was caused, of which the occupier 
complained to the defendant council, and 
after some correspondence the defendant 
council served on the plaintiff a notice 
dated February 24, 1903, stating that the 

(9) [1904] M.C. 230; 73 L. J. K.B. 715; 
[1904] 2 K.B. 383. 

(10) [1904] M.C. 140; 73 L. J. K.B. 428; 
[1904] 2 K3. 859. 



council were satisfied of the exiatence of a 
nuisance at 5, 7, and 9 Friern Bamet Road 
(being three of the four houses owned by 
the plaintiff), and requiring her within 
three days to abate the same, and for that 
purpose to re-lay the drains in the rear of 
the houses in a certain way. The notice 
was the ordinary notice for abatement of 
a nuisance, and was accompanied by a 
somewhat peremptory letter from the clerk 
to the council. The plaintiff's husband, 
who managed her property, replied by a 
letter stating that the notice related to 
a drain ''which is a combined drain or 
sewer." The clerk replied that ** the drains 
in question are repairable by the owner 
and not by the local authority, and that the 
notice should be complied with without 
any further delay." The plaintiff's hus- 
band replied by a letter in which he said 
that he would ''in self-defence do these 
repairs to the drainage and enforce pay- 
ment in a Court of law." The plaintiff 
then proceeded to do the work required to 
the nine-inch pipe. Under the direction 
of the defendants' surveyor the plaintiff 
took up the nine- inch pipe not only behind 
the houses named in the notice, but also 
behind the house No. 3, which also be- 
longed to her and adjoined the houses 
named in the notice. The fall of the pipe 
was altered, and a six-inch pipe was sub- 
stituted in the upper part. 

The plaintiff then brought this action 
to recover from the defendants the money 
expended on the alteration of the nine- 
inch pipe and in re-making the connections 
with it, on the ground that the work to 
the nine-inch pipe was work which the 
defendants ought themselves to have done. 

At the trial of the action Channell, J., 
came to the conclusion that he was bound 
by the case of Eaatboume Corpoi'ation v. 
Bradford ^ to hold that the pipe was a 
single private drain within the meaning 
of section 19 of the Public Health Act, 
1890, and that, if the defendants had pro- 
ceeded under that section and section 41 
of the Public Health Act, 1876, they 
would have been able to impose a portion 
of the charge on the plaintiff; but that 
they had not so proceeded, inasmuch as 
the proportion payable by the various 
owners of the houses had never been 
assessed, and the apportionment by the 
surveyor was a condition precedent to 
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any portiou of the expenses being pay- 
able by the plaintiff. He therefore held 
that the plaintiff was entitled to recover 
the whole expenses of the work as ex- 
penses which the defendants had com- 
pelled the plaintiff to incur under protest 
by the duress of an erroneous notice in a 
case of nuisance when prompt action was 
necessaiy. 

The urban council appealed. 

ClaveU Salter, K.C, and W, U. Duck- 
worth, for the urban council. — Upon the 
main question in this case — namely, whe- 
ther the pipe was a single private drain 
within section 19 of the Act of 1890, 
Channell, J., was in favour of the urban 
council. That section upon its true con- 
struction extends the subject-matter of 
section 41 of the Act of 1875, and does 
not merely deal with machinery, as con- 
tended on behalf of the respondent. The 
words of the section itself, as interpreted 
by authority, and the obvious intention 
of the Legislature in passing the section, 
make it clear that the pipe in this case, 
although it may be a sewer for all pur- 
poses except for the purpose of this sec- 
tion, is not a sewer for the purpose of 
this section, but a single private drain, 
and so repairable by the private owner. 
The balance of authority is clearly in 
favour of the view for which the appel- 
lants now contend. Self v. Horn Com- 
misaionera ^ and Eaatbourne Corporation v. 
Bradford ^ are both in favour of the 
appellants, as also is Seal v. Merthyr 
TydJU Urban Cou7icilJ in which Cave, J., 
retracted the opinion he had expressed in 
IliU V. Hair,^ The result is that Thomp- 
son V. Ecdea Corporation [l904] " is 
really the only case adverse to the con- 
tention of the appellants ; and Channell, J., 
explained in his judgment in this case 
that that decision was arrived at by inad- 
vertence, in consequence of the case of 
Eastbourne Corporation v. Bradford ^ not 
having been suf&ciently brought to the 
attention of the Court which decided it. 
It has been suggested that the only cases 
coming within section 19 are cases where 
a pipe drains more than one building 
within the same curtilage — as to which 
flee PUbrow v, St, Leonards, Shoreditch 

(11) [1904] M.C. 165 ; 73 L. J. K.B. 497 ; 
[1904] 2 K.B. 1. 



[1895] *^ — sewers made for profifc, and 
cases in which an agreement has been 
made between a building owner and the 
local authority; but it is extremely im- 
probable that Parliament can only have 
meant to deal with these limited classes 
of cases only. 

On the second question, which is one 
of procedure, Channell, J., was wrong in 
holding that the urban council had not 
proceeded under section 19, and that there- 
fore the plaintiff was entitled to recover. 
His judgment was based chiefly on the fact 
that there had been no apportionment of 
the expenses ; but apportionment only 
arises where the local authority .have 
done the work themselves. The owner 
has the right to do the work himself. It 
is true that in Reg. v. Hastings Corpora- 
tion ^ the Court said that until section 41 
is brought into operation by some one 
making a complaint the general obligation 
to repair rests on the local authority ; but 
in the present case section 41 was brought 
into operation, and Beg. v. Hastings Cor- 
poration ® is no authority for the proposi- 
tion that in such circumstances the obliga- 
tion to repair still remained on the local 
authority. If a local authority is in a posi- 
tion to put the section in motion the obliga- 
tion to repair is on the householder and 
not on the local authority — per Wills, J., 
in Self V. Hove Commissioners.^ Lord 
Bussell, C. J., also, in Eastbourne Corpora- 
tion V Bradford^ spoke of the obligation 
being "shifted." That being so, the 
decision of Channell, J., upon this point 
was wrong, and ought to be reversed. 

Maxmorran, K.C., and Colam, for 
the plaintiff. — Assuming that Eastbourne 
Corporation v. Bradford^ was rightly 
decided, it shews that while a pipe 
may for the purposes of section 19, and 
for those purposes only, be a single 
private "drain," it may still for other 
purposes remain a "sewer." Section 19 
does not divest the pipe from the local 
authority, and they can still enter and 
repair it, and the prim^a facie liability 
to repair is on them. If recourse is made 
to section 19, the intention of the Legis- 
lature is that all the owners making use 
of the common pipe are to have joint 
notice of the works required to be done, 
and to bear a proportionate part of the 

(12) 64 L. J. M.C. 130; [1896] 1 Q.B. 433. 
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cost of repairing the pipe — see Lancaatv 
V. Barnes Urban Council [1898].*^ Each 
of the owners has an interest in the 
common pipe. In this case there were 
houses above the one where the pipe was 
found not to be in proper condition. 
Notices should therefore have been given 
to all the owners. That was not done in 
the present case, and therefore it cannot 
be said that the proceedings were taken 
under section 19. The notice which was 
in fact given to the respondent did not 
purport to be given under section 19, but 
was an ordinary nuisance notice under 
sections 91 to 98 of the Public Health 
Act, 1875. Work required to be done 
under those sections would be work upon 
a sewer which the respondent could not 
be called upon to do. 

Clavell Salter^ K,C.^ in reply. 

Collins, M.R. — The main point raised 
by the appeals in these two cases is sub- 
stantially the same in each case. A 
second point which might have been and 
was not taken in the first appeal was 
taken upon the second appeal. 

The first appeal, in the case of Thompson 
V. Ecdes Corporation, raises the question 
as to the effect of section 19 of the Public 
Health Acts Amendment Act, 1890, and 
how far it alters the old law. That section 
is in these terms : *' Where two or more 
houses belonging to different owners are 
connected with a public sewer by a single 
private drain, an application may be made 
under section 41 of the Public Health 
Act, 1875 (relating to complaints as to 
nuisances from drains), and the local 
authority may recover any expenses in- 
curred by them in executing any works 
under the powers conferred on them by 
that section from the owners of the 
houses in such shares and proportions as 
shall be settled by their surveyor or (in 
case of dispute) by a Court of summary 
jurisdiction " ; and sub-section 3 is : " Por 
the purposes of this section the expres- 
sion ' drain ' includes a drain used for the 
drainage of more than one building." 
Up to the time of the passing of the 
Act of 1890, a drain which was used 
for the drainage of more than one 

(13) [1898] M.C, 179; 67 L. J. Q.B. 744; 
[1898] 1 Q.B. 856. 



building was unquestionably not a drain, 
but a sewer. Sub-section 3 of section 19 
of this Act provides that for the pur- 
poses of this section only the expression 
*' draii^ ** shall include a drain used for 
the drainage of more than one building. 
That provision raises the difficulty in this 
case. The new definition of "drain " being 
introduced, the section applies section 41 
of the Public Health Act, 1875, to new 
circumstances. That section provides that 
upon the written application of any per- 
son to a local authority, stating that 
any drain on or belonging to any pre- 
mises within their district is a nuisance 
or injurious to health (but not other- 
wise), the local authority may, by writing, 
empower their surveyor or inspector of 
nuisances, after twenty-four hours' written 
notice to the occupier of such premises, 
or in case of emergency without notice, 
to enter such premises, with or without 
assistants, and cause the ground to be 
opened and examine such drain, and if 
the drain on examination is found to be 
in proper condition, he shall cause the 
ground to be closed, and any damage done 
to be made good as soon as can be, and 
the expenses of the works shall be de- 
frayed by the local authority, but if 
the drain on examination appear to be 
in bad condition, or to require altera- 
tion or amendment, the local authority 
shall forthwith cause notice in writing 
to be given to the owner or occu- 
pier of the premises requiring him forth- 
with or within reasonable time therein 
specified to do the necessary works : 
and if such notice is not complied 
with, the person to whom it is given 
shall be liable to a penalty not exceeding 
ten shillings for every day he continues 
to make default, and the local authority 
may, if they think fit, execute such works, 
and may recover in a summary manner 
from the owner the expenses incurred 
by them in so doing, or may by order 
declare the same to be private improve- 
ment expenses. From the time of the 
passing of that Act and up to the passing 
of the Act of 1890 the expression " drain " 
in that section meant a drain which was 
used for one building only. By the Act 
of 1890 the section was applied to cases 
where two or more houses belonging to 
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different owners were connected with a 
public sewer by a single private drain, the 
expression '^ drain" including a drain 
used for the drainage of more than one 
building. 

Now the facts in the first ca^se are 
these : [His Lordship then read the facts 
as set out in the Case, and continued :] 
In point of fact, therefore, this drain re- 
ceived the drainage of two or more houses 
belonging to different owners, and it is 
in all material respects, as it seems to me, 
indistinguishable from the drain which 
was the subject-matter of discussion in 
the case of Easthownie Corporation v. 
Bradford^ which is, I think, the leading 
case upon the point. 

The question of the true meaning of 
section 19 of the PubUc Health Act, 1890, 
and especially of the expression " a single 
private drain," has been the subject of 
discussion in several cases ; but it appears 
to me on examining them that there is a 
clear balance of authority in favour of 
the contention for the local authority in 
this case. It is not necessary for me to 
go in detail through the various reasons 
which have been given in the different 
cases, because it seems to me that I can- 
not improve upon the judgments given 
by the Lord Chief Justice (Lord Russell 
of Killowen) and Mr. Justice Wills in 
Edstboume Corporation v. Bradford,^ 
That case, although it differed from a 
previous decision, has been followed, as I 
shall shew, more than once ; and it seems 
to me that it lays down a perfectly 
intelligible, reasonable, and workmanlike 
interpretation of a section which it is 
impossible to interpret so as to remove 
all possible difficulties and objections. 

The state of the authorities is this : The 
first important case in which the effect of 
section 19 was discussed was the case of 
Sdf V. Hove Commissioners,^ and Mr. 
Justice Wills there gave a decision, which 
was subsequently adopted in Eastbourne 
Corporation v. Bradford ^ by a Court con- 
sisting of Lord Russell of Killowen, C. J., 
and himself, giving wide effect to sec- 
tion 19 of the Act of 1890. Mr. Justice 
Wills there held that a drain, which as far 
as I can see on the facts is indistinguish- 
able from the drain in the present case, 
was such a drain as is contemplated by 



section 19 of the Act of 1890, and that, 
therefore, the effect of that section was to 
bring in section 41 of the Public Health 
Act, 1875, and so let in the powers of the 
local authority to compel the person, on 
whose premises a nuisance existed in 
respect of what would have been a sewer 
but for the introduction of the section, 
to be at the expense of the necessary 
works, instead of leaving the obligation 
to do them, as it otherwise would have 
' been, upon the authority themselves. 
That was the view of Mr. Justice Wills 
in Selfv, Hove Commissioners ^ in 1895. 
Shortly afterwards, in the same year, 
Mr. Justice Cave and Mr. Justice Law- 
ranee, in the case of Hill v. Hair,^ took 
exactly the contrary view. Next came 
the case of Eastbourne Corporation v. 
Bradford^ in 1896. There, in a very 
elaborate judgment. Lord Russell of Kil- 
lowen, C. J., and Mr. Justice Wills adopted 
the view originally taken by Mr. Justice 
Wills, and held that the subject-matter 
with which we are dealing in the present 
case — for, as I have said, I regiu:^ the 
facts in the present case as indistinguish- 
able from those in Eastbourne Corpoi'oiion 
V. Bradford * — was such a drain as is con- 
templated by section 19 of the Act of 
1890, with the result that the combined 
effect of that section, and section 41 of 
the Public Health Act, 1875, waa to 
impose upon the private owner the obli- 
gation to repair at the instance of the 
local authority what otherwise would' 
have been a sewer. The authorities, 
however, do not quite stand there, because 
the same question came once more before 
Mr. Justice Cave in Seal v. Mert^yr Tydfl 
Urban Council,'^ and Mr. Justice Cave 
seems to have reconsidered in that case 
his earlier opinion in Hill v. Hair,^ and 
to have followed Eastbourne Corporation 
V. Bradford,^ That was the state of the 
authorities when the first of the cases 
now under appeal came before the Divi- 
sional Court. When the matter was 
argued before the Divisional Court it is 
true that the case of Eastbourne Cor- 
poration V. Bradford^ was cited, but it 
does not seem to have been referred to in 
detail ; and we have the authority of Mr. 
Justice Channell, who was a party to the 
decision, for saying that that case was not 
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thoroughly considered or understood by 
the Court when it gave the decision now 
under appeal. In the second of the cases 
under appeal Mr. Justice Channell had 
occasion to examine the case of Eastbourne 
Corporation v. Bradford * more carefully, 
and came to the conclusion that the first 
case must, as far as he was concerned, 
be considered as decided through in- 
advertence, and, following out this view, 
he in the second case under appeal 
followed the case of EcLStboume Corpora- 
turn V. Bradford,^ 

In these circumstances, with regard to 
the main question, which is common to 
these two appeals, the balance of autho- 
rity is entirely in favour of the view 
taken by Mr. Justice Wills in Self v. 
Hove Commiaaioneray^ and adopted by the 
Divisional Court in Eaathoume Corpora- 
tion V. Bradfofrd^ and I think it would 
be a waste of public time if I were 
again to go through and explain why 
I agree with the reasons given for 
those decisions, which appear to be as 
well stated as it is possible to state them, 
and which, in my opinion, must prevail. 
I am content to stand upon the case of 
Eaatboume Corporation v. Bradford,^ and 
to adopt the reasons there given ; and it 
seems to me that those reasons are suffi- 
cient to decide the first appeal in favour 
of the local authority. 

The second case, of Eaedicke v. Friem 
Bamet Urban Council turns broadly 
upon the same point ; but a special 
argument has been addressed to us upon 
the facts of the particular case. The 
drain in question appears to be indis- 
tinguishable from the drain in the first 
case, but a special point has been taken 
wJiich might have been taken in the first 
case, but was not. In the second case, as 
in the first, notice was served calling 
upon an owner of premises to abate a 
nuisance upon the premises situate in a 
pipe which was a drain complying with 
the description given in section 19 of 
the Act of 1890; but in the second 
case the owner intervened and did the 
work, and, having done the work, brought 
an action against the local authority 
on the ground that she had been com- 
pelled to do work whicn they were in 
point of law liable to do themselves, in- 



asmuch as the work which she had done 
was done on a sewer, and the work being 
upon a sewer the obligation to do it was 
upon the authority and not upon herself. 
The answer was that, although the par- 
ticular place where the nuisance existed was 
a sewer before the Act of 1890, and may 
still be so for many purposes, it is a drain 
as far as section 19 of the Act of 1890 is 
concerned, and therefore the plaintiff 
came under the liability of abating the 
nuisance by the joint operation of sec- 
tion 19 of the Act of 1890 and section 41 
of the Act of 1875. That point is on 
all-fours with the point which we have 
just decided in the first case, and there is 
now no doubt upon it ; but then comes a 
difficulty special to the second case. 

It is contended by counsel for the owner 
that, even upon the hypothesis that the 
pipe is a drain within the description given 
in section 19 of the Act of 1890, a differ- 
ence is made by reason of the fact that 
the owner has done the work at the in- 
stance of the local authority, and now 
claims to be recouped by them. We 
begin the discussion, therefore, with the 
admission that as between the owner and 
the local authority there was an obliga- 
tion upon the owner to remove a nuisance 
situated in a pipe which was, for the pur- 
poses of the controversy between them, a 
drain in respect of which they had the 
right to insist upon her removing the 
nuisance ; and, conceding that point, the 
contention of the owner, which Mr. 
Justice Channell adopted, is that, although 
it is true that the local authority might, 
if they had taken proper steps under sec- 
tion 19 of the Act of 1890 and section 41 
of the Act of 1875, have compelled the 
owner to perform the work which she 
has performed, they are not entitled to 
succeed in the present action, because' 
they have not taken the proper steps. It 
is contended that, inasmuch as the nuisance 
existed in a pipe which was really a 
sewer — ^although for the purposes of the 
controversy between the owner and the 
local authority it must, by reason of sec- 
tion 19 of the Act of 1890, be regarded 
as a drain — and inasmuch as it is impos- 
sible to localise upon particular premises 
and against one particular individual a 
nuisance arising in a sewer, since ex 



Digitized by 



Google 



48 



CASES bONNECTED WITH 



Thompson v, Ecgles Corporation, App. 



hypotheai such a nuisance is contributed to 
by all the people who drain into the sewer, 
therefore the local authority are not in a 
position to say that the respondent, and 
the respondent alone, was the person 
against whom they could enforce the 
machinery of the section obliging the 
different owners to pay for the abatement 
of the nuisance. Therefore, inasmuch as 
the local authority sought to place the 
whole burden of the work upon the 
respondent, and did not follow up their 
notice to that effect by doing the work 
and apportioning the expenses, they are 
outside the provisions of the section, and, 
whatever their rights might have been if 
they had taken the proper course, they 
have not taken the proper course to fix 
the liability upon the respondent. For 
these reasons the respondent contends 
that what she has spent has not been 
for her own relief, but for the relief of a 
burden on the local authority to remove 
the nuisance. The answer appears to 
me to be simple. This Court ought not 
to strain after technicalities of this 
description. 

The Legislature has by section 19 of 
the Act of 1890 thrown back upon the 
owners that which for some time before 
had been shifted from them and placed 
on the local authority — namely, the 
liability to remove nuisances in the class 
of " single private drains." Those being 
the rights of the parties at the outset, it 
seems to me in the highest degree technical 
to travel further than is necessary into 
the particular machinery which was 
brought into motion to enforce against 
the respondent the obligation which rested 
upon her. The state of the law being 
that the burden of removing nuisances 
upon the respondent's premises in respect 
of the drain in question was upon the 
respondent, I take a broad view that she 
is debarred from saying that any work 
done by her under the exigency of the 
local authority was done in their relief 
and not in her own. The Legislature 
placed the burden on her, and when she 
discharged it she did so, in my opinion, 
for her own benefit and not for the benefit 
of the local authority. It is a miscon- 
ception to imagine that the respondent 
can make good in law the proposition 



that the burden is by law placed on the 
local authority and not upon her because 
the local authority has not taken the 
strictest steps to place the burden on 
her. 

The other argument of counsel for the 
respondent was that it is not possible to 
apply the machinery of section 41 of the 
Public Health Act, 1 875, which is applic- 
able to a drain, to a subject-matter to 
which it is not primarily applicable — 
namely, to a sewer. Machinery applicable 
only to work necessarily done on the 
premises of one individual owner cannot, 
it is said, be applied to work not neces- 
sarily done on premises within the control 
of one particular owner. A sewer, it is 
said, is a subject-matter which is there 
for the common benefit and user of a 
number of different persons, and it is not 
possible to trace out and particularise to 
one individual a nuisance which arises in 
a sewer. It must be taken, it is argued, 
that such a nuisance arises from the joint 
operation of all the persons draining into 
the sewer, and therefore it is impossible 
to concentrate all the nuisance in one 
person and say that one person is re- 
sponsible for it. But in the present case 
the facts shew that the nuisance was 
asserted by the local authority to be on 
the respondent s premises, and further- 
more it was proved as a fact that the 
nuisance was abated by the respondent 
herself without travelling out of her own 
premises. Therefore in the particular 
facts of this case it seems to me that it is 
not open to the respondent to contend 
that the nuisance complained of was not 
a nuisance on her property and not 
capable of being abated by action taken 
on her property. That being so, it must 
be taken that the nuisance' was one which 
could be reached, and was reached, by 
the machinery of section 19, and that the 
respondent is seeking by these proceedings 
to throw back on the local authority a 
burdeji which has been in terms placed 
on herself. The question of apportion- 
ment does not arise, since there is nothing 
to apportion. The whole obligation is 
upon the respondent, and she has dis- 
charged it, and cannot now fall back 
upon the question of apportionment, even 
if it were ad rem in the discussion at all, 
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which I do not think it is. For these 
reasons I think that the appeal must be 
allowed in both cases. 

SnBLiNOy L.J. — I am of the same 
opinion, and desire to add little to the very 
full judgment of the Master of the Rolls. 
The first question we have to consider is 
the very difficult question of the true 
meaning and efifect of section 19 of the 
Public Health Acts Amendment Act, 
1890. That point was considered by a 
Divisional Court, consistii^g of the Lord 
Chief Justice (Lord Russell of Killowen) 
and Mr. Justice Wills, in Eastbourne Cor- 
poratian v. Bradford,* and most careful and 
valuable judgments were given upon the 
point. That case was decided in the year 
1896, and efifect has been given to it from 
that time forward until the case of 
Thompson v. EccUa Corporation *^ came 
before the Divisional Court. It appears 
to me sufficient to say that, although 
the question is one which admits of 
very considerable argument,. I am not 
satisfied that the reasons adduced for 
a contrary view are of such weight 
that we ought in this Court to depart 
from the decision given in 1896 to which 
I have referred. 1 think, therefore, that 
that decision ought to be followed, and 
consequently the decision of the Divisional 
Court in Thompson v. Ecdes Corporation ^ ^ 
ought to be reversed. 

With regard to the second case the 
same decision holds good, but in addition 
another point has been raised and argued 
at considerable length, which also depends 
upon the meaning of section 19 of the 
Act of 1890. Section 19 does not say in 
terms how the application made under 
section 41 of the Public Health Act, 1875, 
is to be dealt with when applied to a case 
where two or more houses belonging to 
different owners are connected with a 
public sewer by a single private drain ; 
and it is suggested on behalf of the owner 
of the premises in the second case that the 
meaning of the two portions of the sec- 
tion read together is that, upon the appli- 
cation being made under section 41 of the 
Public Health Act, 1875, the local autho- 
rity may proceed to execute the works 
under the powers conferred by the section, 
and then recover any expenses in such 



proportion as may be settled by the sur- 
veyor. I do not think that that is the 
true meaning of the section. I think the 
true meaning of the section is that, upon 
such an application being made, the pro- 
cedure pointed out by section 41 of the 
Public Health Act, 1875, is to be followed ; 
and then, over and above the powers and 
rights conferred upon the local authority 
by that section, there are given by sec- 
tion 19 of the Act of 1890 additional 
powers and rights — namely, of recovering 
the expenses in apportioned parts from 
the several owners who may be affected. 
Speaking generally, the procedure to be 
adopted under section 41 of the Act of 
1875 was that the local authority was 
through their surveyor or inspector of 
nuisances to give a written notice to the 
occupier of the premises affected, and then 
to proceed to open the ground and 
examine the drain or structure in ques- 
tion with a view to ascertaining the cause 
of the nuisance. If the drain was found 
to be in good condition it was to be closed 
up as speedily as possible. If, on the 
other hand, it appeared to be in bad con- 
dition, the local authority was forthwith 
to give notice in writing to the owner or 
occupier of the premises requiring him 
forthwith, or within a reasonable time, to 
do the necessary works ; if that notice 
was not complied with, penalties were 
imposed, and in the alternative the local 
authority might execute the works and 
recover in a summary manner the ex- 
penses incurred by so doing. That is the 
general outline of the section. Now, as 
it stands, the section applies only to a 
drain which lies entirely on the grounds 
of a single owner connected with a single 
house ; but it is by the express terms of 
section 19 of the Act of 1890 extended to 
a drain used for draining two or more 
houses, where the houses belong to dif- 
ferent owners. It seems to me that the 
duty of the local authority, when applica- 
tion is made to them under the section 
to examine into the defective state of a 
single drain of this kind passing through 
the grounds of many owners, is to go upon 
the premises where the nuisance is said 
to exist, and to begin their examination 
there. Having made the examination, 
they may discover that no defect exists. 
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there, or that a defect exists entirely upon 
those premises, or that it does not exist 
there only, but may be traced to some 
other portions of the drain also. In that 
case the authority will have to pursue 
their enquiries further. In the end it 
may be that more owners than one will 
be found to have on their premises defects 
in the drain, but it may turn out that 
only a single owner is ejected and that 
the whole defect may be remedied by 
works executed on that spot and confined 
to that spot. What is the duty of the 
local authority in that case? I cannot 
see that section 41 of the Public Health 
Act, 1875, read together with section 19 
of the Act of 1890, imposes on the local 
authority the duty in such a case of 
serving notices on all the owners of the 
various portions of this drain. It seems 
to me that it is enough to satisfy the 
terms of section 41 if the owner on 
whose premises there is found to be the 
whole defect in the drain is alone served. 
If that be so, the argument of the 
owner of the premises, based upon the 
procedure which was adopted in the 
second case, seems to me to fall to the 
ground. Where tli© drain is found to 
be in a defective state on. the pro- 
perty of more than one owner it is no 
doubt necessary to serve the several 
owners, but when the defect is found to 
exist on the premises of one owner only 
I think that one owner only may be pro- 
perly served. That being so, it seems to 
me to be equally clear on the terms of 
section 41 of the Act of 1875 that the 
whole of the expenses necessarily incurred 
by the local board may be recovered from 
that one owner only. In such a case it 
is not necessary to use the superadded 
authority conferred by the last portion of 
sub-section 1 of section 19 of the Act of 
1890. I think, therefore, that the ground 
on which Mr. Justice Channell proceeded 
. — namely, that there was no apportion- 
ment in the second case under that sub- 
section — ^is not sound. The result is that 
the defence to that action which was set 
up by the urban council is a good defence, 
and the appeal must be allowed. 

Mathew, L.J. — I am of the same 
opinion. I think that the case of East- 



bourne Corporation v. Bradford^ was 
rightly decided, and ought to have been 
followed by the Divisional Court in the 
first case under appeal. It is said that it 
ought not to be followed because the con- 
struction it placed upon section 19 of the 
Act of 1890 leads to results which are so 
extraordinary as to amount to a reductio 
ad absurdum, 1 do not agree with 
counsel for the respondents that the sec- 
tion is unintelligible, or that it introduces 
great perplexity into the matter. Accord- 
ing to the Public Health Act, 1875, the 
common drain to a block of houses was a 
sewer, and the owner could call upon the 
local authority to repair the sewer of his 
block of houses. It is said on behalf 
of the respondents that this section, read 
with section 19 of the Act of 1890, leads 
to the result that when one of the houses 
has been sold by the original owner the 
common drain ceases to be a sewer and 
becomes a drain, and that this result is so 
repugnant to reason as to be absurd. 
Attempts were therefore made on the part 
of the respondents to explain the operation 
of the section otherwise. It was suggested 
that it was not an extension of section 41 
of the Public Health Act, 1875, but 
merely introduced a small exemption from 
the general liability created by the Public 
Health Act, 1875, in the case of two or 
more houses within the same curtilage. 
This is one of the most unlikely cases 
that it is possible to suggest, and it is 
not probable that the Legislature would 
have passed a section to provide for what 
was so little likely to happen. It was fur- 
ther said that the operation of the section 
should be confined to cases where the drain 
is not for domestic use, but made for the 
purpose of profit. There is not a trace 
of any indication of such an intention on 
the part of the Legislature. Whatever 
was the object of the Legislature in pass- 
ing section 19 of the Act of 1890, this 
suggestion seems to me not to be available. 
I think that it is quite possible to give 
a reasonable account of the genesis of 
section 19 of the Act of 1890. Under 
the Public Health Act, 1875, the local 
authority was in the position to insist 
that each buUding owner should with 
respect to each house have a single drain 
communicating with the sewer. To require 
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a separate drain for each house would 
involve an expenditure which might be 
impracticable from a business point of 
view for a building owner. Accordingly, 
as was admitted during the argument, 
local authorities were frequently ap- 
proached with proposals to modify this 
state of the law by entering into agree- 
ments with building owners, under which 
an owner might have a common drain to 
a block of houses. When a local autho- 
rity was induced to sanction such an 
agreement it was inevitable that the 
authority, in the discharge of their duty, 
would refuse to grant the indulgence at 
the expense of the ratepayers, and would 
only allow a building owner to have a 
common drain on his undertaking the 
responsibility of maintaining it in good 
order. That this was an ordinary course of 
proceeding all over the country, and that 
written agreements between building 
owners and local authorities were fre- 
quently entered into for the purpose of 
imposing upon the owner the obligation 
which would otherwise, under the Public 
Health Act, 1875, have fallen upon the 
local authority, was not disputed. This 
course of proceeding answered very well 
as long as the houses with this common 
sewer remained in the possession of the 
original building owner. The public 
authority was so long sufficiently pro- 
tected by the agreement with the build- 
ing owner that he should take upon 
himself the liability to repair and main- 
tain the common drain of the block of 
houses. But when the houses began 
to be sold a state of things arose in 
which the local authority would be with- 
out the protection which they had as 
between them and the original owner, 
and this state of things, it seems to me, 
explains the meaning of section 19 of the 
Act of 1890. The section was not in- 
tended to apply to, and did not deal with, 
the case of houses with a common drain 
remaining in the possession of the original 
owner. So long as they remained in his 
possession, no difficulty arose with respect 
to the drain. It was the other difficulty 
which the section was framed to meet. 
It therefore dealt with cases where two 
or more bouses belonging to different 
owners were connected with a public 



sewer by a single private drain, and com- 
pelled the owners of premises abutting 
upon such a drain to bear the responsi- 
bility of repairing and maintaining it. 
This explanation makes the section in- 
telligible, and deprives it of perplexity. 
The perplexity being removed, there would 
be no question that the intention of the 
Legislature was to treat the common 
drain as a series of drains for the benefit 
of the houses for which the common drain 
was used. From this point of view the 
case of Eastbourne Corporation v. Brcui- 
ford^ is rightly decided, and ought to be 
followed. 

A further difficulty was raised in the 
second case under appeal, even upon the 
assumption that the case o£ Baatboume 
Corporation v. Bradford * was an authority 
in favour of the appellant. It was 
affirmed that there were in the case under 
appeal considerations, other than those 
dealt with in Baatbourne Corporation v. 
Bradford,^ which ought to lead to a de- 
cision in favour of the owner of the 
premises. * It was said that the drain was 
a common drain belonging to several in- 
dividuals, and it was contended that it 
necessarily followed that for any complaint 
with reference to an obstruction or nui- 
sance created in any part of it all thope 
who used it were responsible, and must ne 
proceeded against, and not one owner 
only. It is difficult to suppose that that 
was the meaning of the Legislature. It 
seems to me that this would be an un- 
reasonable construction of section 19 of 
the Public Health Act, 1890, and it is 
entirely inconsistent with the language of 
section 41 of the Public Health Act, 1875, 
which is incorporated with it. Section 41 
of the Public Health Act, 1875, applies to 
a case where a nuisance exists on any 
premises, and enables a notice to be given 
to the owner of those premises to abate the 
nuisance. The person on whose premises 
the nuisance exists is under a serious 
liability, not merely as between the local 
authority and that person, but as between 
that person and the public. It is per- 
fectly reasonable, therefore, to say, as 
between the local authority and the 
individusJ, that the nuisance shall be 
abated because it is a nuisance on the 
premises of the particular ownerc . This 
k2 
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was the procedure followed in the present 
case, and no valid reason can be suggested 
for serving any notice upon any other 
person than the owner on whose premises 
the nuisance existed. In the present case 
it was never, as a matter of fact, suggested 
that any other person using the drain 
except the owner on whom notice was 
served was responsible for what had 
occurred. But whether in the particular 
case the obstruction was due to the 
default of the individual on whom the 
notice was served or not, the language 
of section 41 points to the notice being 
served upon the individual on whose 
premises the nuisance exists. It is, how- 
ever, contended that there is to be found 
in this Act an intention to treat all the 
owners as liable, and that, that being so, 
the local authority cannot shift its burthen 
from its shoulders unless it serves proper 
notices upon each of the individuals who 
use the drain. I see nothing in the Act 
of Parliament to require anything so 
unreasonable. If that were so, the position 
of the local authority in a case where 
there were twenty or more owners of 
houses in a block, all using a common 
drain, would be one of difficulty. They 
would be compelled to serve notices on 
every one of the owners at a considerable 
expenditure of time, whereas the matter 
is generally urgent and requires to be 
dealt with at once. Again, why should 
people who have had nothing to do with the 
creation of the nuisance be summoned 
or threatened with legal proceedings in 
respect of that which they had not 
caused ? I see no reason to think that 
that was the intention of the Legislature. 

It is further said that there is another 
pitfall for the local authority in this case. 
It is contended that there must be an 
apportionment of the expense of removing 
the nuisance. It seems to me that an 
apportionment is only called for when 
expenses incurred by the local authority 
have to be distributed among different 
persons liable. 

It is further, I think, an entire answer 
to the technical objections that they were 
all waived by the owner setting to work 
to abate the nuisance, and so relieving 
the local authority from taking further 
steps. The expenses therefore were not 



incurred by the local authority, and no 
apportionment was required. For these 
reasons, as well as for those given by the 
Master of the Rolls and Lord Justice 
Stirling, I think that the appeal must be 
allowed in both cases. 

Appeals allowed. 

Solicitors— Sharpe, Parker, Pritchards, Barham 
Sc Lawford, agents for W. H. Hiokson, 
Eccles, for appellants in first appeal; 
Adam Barn Sc Son, agents for E. Lorimer 
AVilson, Manchester, for respondent in first 
appeal. R. Miller, Wiggins & Naylor, for 
appellants in second appeal ; Emanuel 
6c Siramonds, for respondent in second 
appeal. 

[RepoT^ed by Joseph Smith j Eiq.^ 
Barristcr-at'Law. 



SwixrEN Eady, J.A Soothill Upper 
1904, ( Urban Council v. 

Aug. 3, 4, 5, 6, 8, 9. \ Wakefield Rural 
Nov. 23. J Council. 

[74 L. J. Ch. 116.] 

Local Oovemjnent — Water-supply to 
Adjoining District — Sanction of Local 
Government Board — Contract — Penalty 
—Public Health Act, 1875 (38 d: 39 Vict. 
c. 55), ss, 61 attd 174, sm5-«. 2. 

Section 61 of the Public Health Act^ 
1875, merely requires the sa/nction of the 
Local Government Board- to the supply 
of water by one auUtority to another^ and 
not to the terms of the agreement under 
which it is supplied. 

Section 174, sub- section 2 of the same 
statute, which requires a penalty to be 
specified for non-performance of the terms 
of a contract made by an urban authority^ 
only applies to contracts in which a price 
in money is to be paid by Vie urban council, 
and does not include cases in which the 
contract is to be carried out by the urban 
authority, and the consideration paid to it. 

On December 24, 1881, the Soothill 
Upper Local Board (the predecessors of 
the plaintififs) and the guardians of the 
Wakefield Union acting as a rural sani- 
tary authority (the predecessors of the 
Wakefield Council) jointly applied in 
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writiDg to the Local Government Board 
to sanction the supply by Soothill to 
Wakefield for the parishes of East and 
West Ardsley of water which Soothill 
obtained in bulk from the corporation of 
Halifax. A question also arose between 
the parties upon a clause of the draft agree- 
ment then being negotiated, and, as they 
were unable to agree upon this clause, an 
application was made to the Local Govern- 
ment Board to determine the matter. In 
reply, the Local Government Board, on 
May 15 and 17, 1882, stated in writing 
to the two authorities respectively, that, 
as regards the supply of water by Soothill 
to Wakefield, the Board were not aware 
of any reason why, at the proper time, 
the consent should not be given ; but they 
pointed out that under the statute no 
sanction on their part was required to 
the proposed terms of agreement, and 
that they had no power to deal with the 
question in dispute between the parties 
as to the details of the proposed agree- 
ment. Shortly afterwards an agreement 
in writing dated July 17, 1882, was come 
to between the two authorities, and water 
was duly supplied on the terms of it by 
Soothill to Wakefield; but it did not 
appear that any further formal sanction 
was then given by the Local Government 
Board. In 1885 it was proposed that 
Soothill should give to Wakefield an in- 
creased supply; and on June 26, 1885, 
the clerk to the Soothill Upper Local 
Board wrote to the Local Government 
Board stating that it was proposed to 
increase the supply, and sent a copy of 
the proposed agreement for that purpose, 
and expressly asked for the sanction of 
the Local Government Board under sec- 
tion 61. In reply, the Local Government 
Board, on July 15, 1885, stated in writing 
that under section 61 of the Public Health 
Act, 1875, the Board thereby sanctioned 
the supply of water by the Soothill Upper 
Local Board to the rural sanitary autho- 
rity of the Wakefield Union " for the 
benefit of the parishes of East and West 
Ardsley." 

On November 16, 1889, the Local 
Government Board, understanding that 
an agreement had been come to between 
the Wakefield and Hunslet Unions for 
the supply of water to the township of 



Middleton, gave their sanction under sec- 
tion 61 to the supply by Wakefield to 
Hunslet for the purposes of that district, 
and at the same time forwarded to the 
Wakefield authority a copy of the letter 
addressed by the Local Government Board 
to the Soothill authority sanctioning the 
supply given by that authority to Wake- 
field. By an order of January 14, 1895, 
the Board sanctioned the supply of water 
by Wakefield to Roth well Urban District 
Council, and the agreement of March 27, 
1895, shewed that this water was intended 
to be Soothill water supplied to Wakefield, 
and by Wakefield to Roth well for Loft- 
house and Thorpe. 

In 1895 the successors of these autho- 
rities negotiated a new water agreement 
dated January 31, 1895, which was the 
one sued upon . On January 28, 1 895, the 
Soothill authority (the plaintiffs) wrote to 
the Local Government Board inclosing a 
copy of the proposed agreement, and asking 
for the sanction of the Local Government 
Board to the agreement. In reply, the 
Board stated that, under section 61 of the 
Public Health Act, the Board's sanction was 
only required to the supply of water by 
one authority to another, and that it was 
not their practice to approve of the agree- 
ments entered into by the authorities. 
They added that, if the area for which 
the supply under the new agreement was 
to be given was the same as, or wholly 
comprised in, the area for which the 
Board previously sanctioned the supply, 
no further sanction on the part of the 
Board was required. The area of supply 
contemplated was in fact a wider area, and 
on May 22, 1895, the Local Government 
Board said that it was not their practice 
to give a general sanction in respect of 
all the contributory places in a rural dis- 
trict, but they would consider applications 
in respect of particular contributory places 
when the supply was actually furnished. 

By the Ardsley East and West (Con- 
stitution of Urban District) Order, 1895, 
as confirmed by the County of the West 
Riding of Yorkshire (Ardsley East and 
West) Confirmation Order, 1895, the 
townships of Ardsley East and Ardsley 
West were together constituted an 
urban district within the meaning of the 
Public Health Act, 1875, and the Local 
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Gbvemment Act, 1894, with the usual 
consequential provisions. By an agree- 
ment dated March 24, 1897, between 
the Wakefield Council and the Ardsley 
Council, it was agreed that the water 
agreement should become the sole pro- 
perty of the Ardsley Council, who should 
be entitled exclusively to all the benefits 
and be exclusively liable and responsible 
for all liabilities thereunder, and should 
indemnify the Wakefield Council there- 
from, and that the parties thereto should 
use their utmost endeavours to obtain the 
sanction of the plaintiffs to such of the 
clauses as affected (inter alia) the said 
water agreement of 1895, and until such 
sanction was obtained the clauses of the 
agreement should be binding upon the 
defendants inter m, who should in- 
demnify the other of them in respect 
of the liabilities and stipulations for 
which such parties had respectively made 
themselves exclusively liable. 

On January 16, 1900, the plaintiffs wrote 
to the Local Government Board with 
reference to the correspondence of 1895, 
and asked whether they were right in 
regarding, as they had done, the sanction 
given by the Local Government Board in 
1882 for the supply of water by Soothill 
to Wakefield for East and West Ardsley 
as extending to sanction a supply of water 
to East and West Ardsley under the 
agreement of 1895, so far as such supply 
was confined to the district of East and 
West Ardsley. At this date the town- 
ships of Ardsley East and Ardsley West 
had been constituted an urban district. 
The Local Government Board, in reply, 
by letter dated February 28, 1900, 
expressed their opinion that the terms of 
the order constituting the urban district 
of Ardsley East and West were sufficiently 
wide to cover the transfer of powers 
vested in the Wakefield authority by 
virtue of any sanction given by the Board 
under section 61 of the Public Health 
Act ; but with reference to the question 
of the agreement stated that it was not 
their practice under section 61 of the Act 
to go beyond the actual duty imposed on 
them by that section — namely, sanction- 
ing the supply of water by one authority 
to the other. On March 8, 1900, the 
plaintiffs wrote to the Board that from 
their letter the plaintiffs gathered that 



they had still the sanction of the Local 
Gk>vemment Board to the supply of water 
by them to the urban district council of 
East and West Ardsley, and asked if 
that understanding was correct, and in 
reply the Board stated that they had 
nothing to add to their letter of Febru- 
ary 28, 1900. 

The plaintiffs sought to enforce their 
rights under the agreement of January 31, 
1895, claiming in the alternative against 
the Wakefield Rural Council and the 
Ardsley East and West Urban Council, 
but in the result the question was nar- 
rowed down to one of liability, the defen- 
dants having agreed between themselves 
that if the plaintiffs succeeded in point of 
law judgment should be given against the 
Ardsley East and West Urban Council. 
The defences upon which the case is 
reported were two — First, that the agree- 
ment of January 31, 1895, was invalid on 
the ground that the sanction of the Local 
Government Board was not obtained pur- 
suant to section 61 of the Public Health 
Act, 1875 ; secondly, that it was also 
invidid under section 174, sub-section 2 of 
the same Act in not prescribing a pecu- 
niary penalty. 

Eve,K,C., and E, Clayton, for the plain- 
tiffs. — The proper sanction required by 
section 61 of the Public Health Act, 
1875,* has been obtained. It was not 
necessary to have a penalty clause — AU,- 
Gen, V. Gaskill [iS62y 

(1) Public Health Act, 1875, s. 61: "Any 
local authority for the time being supplying 
water within their own district may, with the 
sanction of the Local Grovemment Board, 
supply water to the local authority of any 
adjoining district on such terms as may be 
agreed on between such authorities, or as, in 
case of dispute, may be settled by arbitration 
in manner provided by this Act." Section 174, 
so far as material to be stated, enacts : " With 
respect to contracts made by an urban autho- 
rity under this Act, the following reg^ulations 
shall be observed ; (namely,) (1) Every contract 
made by an urban authority whereof the value 
or amount exceeds fifty pounds shall be in 
writing and sealed with the common seal of 
such authority : (2) Every such contract shall 
specify the work materials matters or things 
to be furnished had or done, the price to be 
paid, and the time or times within which the 
contract is to be performed, and shall specify 
some pecuniary penalty to be paid in case the 
terms of the contract are not duly performed.** 

(2) 52 L. J. Ch. 163; 22 Ch. D. 637. 
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Micklem, K.C., R, J. Parker, and 
Tondin, for the defendants. — The 
provisions of section 61 ' have not been 
complied with, as the agreement of 
January 31, 1895, has never received the 
sanction of the Local Government Board. 
There were also sub-contracts between 
the defendants and others which were 
never sanctioned. The contract is also 
void for want of the introduction of a 
penalty clause — Young v. Leamington 
Corporaium [1883],' MMie v. Shirley omd 
FreemanUe Local Board [l 885],^ and British 
InevXated Wire Co, v. Prescot Urban 
CouneU [lS95\,^ 

Eve, K.G.J in reply. — The sub-contracts 
cannot affect the rights of the plaintiffs 
and defendants under the contract sued 
upon — Halifax Corporation v, SoothiU 
Upper Local Board [i874].* 

Cur. adv. vult. 

Nov. 23. — SwiNFEN Eadt, J., read a 
written judgment. After stating the 
facts as they existed at the date of the 
authority of July 15, 1885, his Lordship 
said : This sanction has never been 
withdrawn. Although the words " for 
the benefit of the parishes of East and 
West Ardsley " are added to the formal 
consent, there does not appear to be any 
statutory power to prescribe the use 
which the Wakefield authority is to make 
of the water when obtained. Section 61 
merely requires the sanction of the Local 
Government Board to the supply of water 
by one authority to another, and the 
Board gave its consent to the Soothill 
authority supplying the Wakefield autho- 
rity. [His Lordship then referred to the 
facts with respect to the supply to 
Hunslet Union and Rothwell Urban 
District Council, and continued:] Thus 
far everything was done with the sanction 
of the Local Government Board, so far 
as such sanction was requisite. [His 
Lordship then stated the facts leading up 
to the agreement of January 31, 1895, 
and the subsequent events, and con- 
tinued:] Under these circumstances it 

(3) 62 L. J. Q.B. 713; 8 App. Cas. 517. 

(4) 56 L. J. Q.B. 143 ; 16 Q.B. D. 446. 

(5) 64 L. J. Q.B. 811 ; [1895] 2 Q.B. 463. On 
appeal, 65 L. J. Q.B. 190; [1896] 2 Q.B. 538. 

(6) 81 L. T. 6. 



seems to me to be clear that the supply 
of water by the plaintiffs has been 
sanctioned by the Local (government 
Board, whether it is to be treated as a 
supply to the Wakefield authority or as 
a supply direct to the urban district of 
Ardsley East and West, and that is the 
only supply which I have to consider in 
this action. The Local Government Board 
were certainly acting within their rights 
in refusing to consider any particular 
agreement, and in confining themselves 
to the actual duty imposed upon them by 
section 61 ; and in my opinion the corre- 
spondence shews that the sanction of the 
Board was obtained to the supply of 
water by the plaintiffs to the local autho- 
rity of the adjoining district, whether 
Wakefield or Ardsley. 

The second objection taken by the de- 
fendants to the validity of the agreement 
of 1895 is the absence of any pecuniary 
penalty, under section 174, sub-section 2 
of the Public Health Act. Assuming that 
this sub-section is obligatory, and not 
merely directory (see Young v. Leamington 
Corporation * and British Insulated Wire 
Co. V. Prescot Urban Council *), it applies 
only to contracts made by an urban 
authority, and therefore it has to be 
considered how the plaintiffs, who are 
an urban authority, are affected by it. 
The defendants, the Wakefield Council, 
are a rural authority, and therefore 
not bound by any such provision. The 
provisions of section 174 are for the pro- 
tection of an urban authority and of the 
ratepayers of their district. The penalty 
in sub-section 2 is a penalty to be made 
payable to, and in no case by, the urban 
authority, in case the terms of the contract 
are not duly performed — that means, not 
duly performed by the other party. The 
'' price to be paid " is a price to be paid 
by the urban authority for the work, 
materials, matters, or things to be fur- 
nished, had, or done, to or for the urban 
authority. Accordingly this sub-section 
can, from the nature and terms of it, 
only apply to cases where work, materials, 
matters, or things are to be furnished, 
had, or done to or for an urban authority, 
for a price in money to be paid by the 
urban authority. In such cases the con- 
tract is to specify the time within which 
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the contract is to be performed, and sball 
specify some pecuniary penalty. The 
provisions of sub-sections 3 and 4 of 
section 174 also shew that the section 
refers only to contracts where the money 
is to be paid by the urban authority, 
and do not include cases where the 
contract is to be carried out by the urban 
authority, and the consideration paid to 
it. In the present case it is the urban 
authority — the plaintiffs — who are to 
supply water to another person for a 
price in money to be paid to the urban 
authority. Is the urban authority to 
stipulate that, if they do not carry out 
the terms of the contract — that is, if 
they do not supply the water — they shall 
themselves pay a penalty 7 This is ab- 
surd. Are they, then, to stipulate that 
if the purchasers do not pay the price in 
money they shall pay some pecuniary 
penalty f Obviously not, for the penalty 
is to be paid in case the contract is not 
duly performed within the stipulated time, 
and not if the^ price is not paid. Here 
the urban authomy has, in fistct, stipulated 
that, if the price is not punctually paid, 
interest thereon at ^ per cent, shall be 
paid, and it might be extended that this 
is sufficient penalty within the meaning 
of the statute ; but the real answer to the 
argument is that the present contract for 
the supply of water by an urban to^a 
rural authority is not within the section 
at all. 

[His Lordship then dealt with the 
remaining question, which turned upon 
the true construction of the agreement 
of January 31, 1895, and on this point 
also found in &vour of the plaintiffs, for 
whom he gave judgment with costs, but 
with a stay of execution for six months 
to enable the Ardsley District Council to 
make and levy a rate to discharge their 
liability under the judgment.] 

Solicitors— .Taques & Co., agents for Scholedeld, 
Taylor & Magge, Batley, for plaintiflFs ; Barton 
& Pearman, agents for 8catcherd, Hopkins & 
Middlebrooks, Leeds, for defendants. 

[Reported by A. E. Handall, E$q., 
Ba/rritter-at-Law, 



Lord Alverstone, C.J. ^ 
Kennedy, J. I London County 

Ridley, J. > Council v, 

1904. I Payne k Co. 

Dec. 20. J 

[74 L. J. K.B. 108.] 

Weights and Meaaurea — Beam Scale — 
Paper Bag Placed under Scoop — Weight of 
Article Sold Leas than that Indicated — 
** False or unitut" Soale — Weights and 
Measures Act, 1878 (41 <k 42 Vict. c. 49), 
s. 25. 

The respondents^ wholesale tea merc^iants, 
had upon their premises a beam scale in 
use for weighing tea. The scale had a 
paper hag {supplied by the customs) placed 
underneath the scoop in which the tea uhm 
weighed, the effect being that the quantity 
of tea required to turn the scale vnth a 
weight of a quarter of a pound in the 
opposite pan was less than a quarter of 
a pound by the weight of the bag 
— iha;t is, by 2^ drachms. The scale 
without the paper bag was accurcUe, The 
paper bag was given by the respondents* 
forewoman to the girl who weighed the 
tea to fold up and place under the scoop at 
the commencement of each weighing opera- 
tion, and was aluHiys removed by the fore- 
woman a few minutes after it was finished. 
No two weighings out vnth a bag were 
aUotoed to be consecutive, a fvU weight 
Ofyier being always interposed. Tea was 
never^ so weighed otU by the respondents 
unless at the request of the customs. Upon 
an information charging the respondents 
vnth having used for trade a beam scale 
which was *^/alse or unjust," contrary to 
section 25 of th^ Weights and Measures Act, 
1878,— Held, ^ the scale was ''false 
or unjust" withxf^ the moaning of tha 
section, inasmuch \^« it wovld not hang 
true at the time of tkf weighing when an 
equal vmght was put "into the goods scoop 
and into the weight dish O^ the other side. 

Case stated by a Metr(v>politan magis- 
trate. ^ 

The respondents, Messrs. J?ayne & Co. 
appeared before the magistniite to answer 
an information laid on be\half of the 
appellants charging that the irespondents 
used for trade a weighing instprument, to 
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wifc, a beam scale, which was false or 
UDJust (that is to say, under the goods 
scoop of the beam scale was placed a 
paper bag), contrary to section 25 of the 
Weights and Measures Act, 1878.^ 

Upon the hearing of the information 
the following facts were proved or 
admitted : 

The respondents were solely wholesale 
tea merchants, and occupied for the pur- 
poses of their business a warehouse in Boss 
Street, Tooley Street. The two adjoin- 
ing rooms in this warehouse were used 
by the respondents for weighing out tea, 
and about eighty girls were employed in 
these two rooms under the superintend- 
ence of a forewoman and under the 
general supervision of the respondents' 
manager. The forewoman had an assist- 
ant, and sach rooms had an opening 
between them. 

On March 21, 1904, at about 10.30 a.m 
an inspector of weights and measures 
visited the above premises and was taken 
round the two rooms by the manager and 
inspected the weights and scales there. 
In the course of this inspection one of 
the girls handed down to the inspector 
from a shelf above her a beam scale which 
had a folded paper bag under the scoop 
in which the tea to be weighed is placed. 
In that condition the scale would turn 
with 2^ drachms of tea less than the 
weight on the other side of the scale. 
The scale without the piece of paper was 
correct. The scale had been used that 
morning in that condition by the girl to 
weigh out for a customer fifty pounds of 
tea into quarter-pound packets — that is to 
say, rather over two hundred parcels of 
tea had been weighed out with it. When 
the inspector came up, the girl had re- 
cently finished weighing out the fifty 
pounds and was sweeping her counter so 
as to be ready for another order. 

(1) Weights and Measures Act, 1878, s. 25 : 
•* Every person who uses or has in his possession 
for ase for trade anj weight measure scale 
balance steelyard or weighing machine which 
is false or unjust, shall be liable to a fine not 
exceeding five pounds, or in the case of a 
second offence ten pounds, and any contract 
bargain sale or dealing made by the same 
shall be void, and the weight measure scale 
balance or steelyard shall be liable to be 
forfeited." 



Tea was weighed out by the respon- 
dents in the manner and by the means 
above described for three or four of their 
customers, of whom one, being the cus- 
tomer above referred to, was a customer 
for considerable quantities of tea and the 
others for comparatively small quantities. 
Tea was never so weighed out by the 
respondents unless at the request of the 
customer for whom it was intended, and 
only in bags supplied by the customer. 
On some days of the week no such weigh- 
ing out took place, but on other days 
several chests or bags were so weighed 
out. 

The girl who handed the scale down 
to the inspector was not called, but the 
respondents' manager and forewoman 
were both called, and they described the 
practice followed at the respondents' 
warehouse. From their description it ap- 
peared that a chest or bag containing, say, 
fifty pounds of tea would be put down by 
the girl's counter, and she would be given 
an order and directed by the forewoman 
to weigh it out into packets of some 
given denomination — say, quarter pounds 
— ^and one of the above-mentioned bags 
which were supplied by the customer 
would be given to the girl to fold up and 
place under the scoop of the scale. 
Having placed this under the scoop she 
would proceed to weigh out the tea, and 
when she had finished this she would 
place the scale on the shelf above her 
without removing the bag from under 
the scoop and report to the forewoman 
that the weighing out was finished. 
Shortly afterwards — that is to say, usually 
within three or four minutes, and always 
within ten or fifteen minutes — the fore- 
woman would come round, the girl would 
then hand down the scale, and the fore- 
woman would remove the bag and annex 
it to a paper tag having certain memo- 
randa written upon it. No one would be 
allowed to, nor was it suggested that they 
did in fact, make use of the scale between 
the time of its being up on the shelf and 
the time of its being handed down to the 
forewoman. The forewoman would after- 
wards place the bag and tag upon her 
desk, where it would probably remain for 
three or four days and then be thrown 
away. Each bench had its own set of 
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scales. No two weighings out with a 
bag were allowed to be consecutive, a 
full-weight order being always interposed. 

The practice above described wbb fol- 
lowed in this and all cases. The substan- 
tial difference between this practice and 
the practice obtaining in the respondents' 
warehouse in November, 1902, as de- 
scribed in the Special Case in London 
CowUy Council v. Payne <fc Co. [l903V 
was that under the present practice the 
paper bag was given for each operation 
by the forewoman before it commenced, 
and was always removed by the fore- 
woman when it was finished, whereas 
formerly it was left to the girl to remove 
it. The change was made not for com- 
mercial reasons, but with the object of 
complying with the requirements of the 
Weights and Measures Acts, 1878 to 
1893. The respondemts used the beam 
scale with the bag under the scoop for 
trade as and to the extent above de- 
scribed. 

The appellants contended that the 
beam scale was fietlse or unjust within the 
meaning of section 25 of the Weights 
and Measures Act, 1878, and relied upon 
Lane v. Eendall [iS99],* and the re- 
spective judgments of L&wrance, J., and 
Kennedy, J., in London County Council 
V. Payne <k Co,^ The respondents con- 
tended that the weighing out of the chest 
or sack of tea in the manner and by the 
means above described was *' a particular 
weighing operation " within the meaning 
of the judgment of Lord Alverstone, C. J., 
in the case above referred to, and that 
the beam scale was therefore not false or 
unjust. 

The magistrate was of opinion that, 
inasmuch as the bag was temporarily 
placed under the scoop for a particular 
customer, and the condition of the scale 
was temporary and not permanent, and 
special pains were taken to prevent the 
scale in that condition from being used 
for any other customer, the respondents 
had kept within the law as laid down by 
Lord Alverstone, C. J., in London County 
Council V. Payne <k Co,^^ and that the 

(1) [1904] M.O. 56 ; 73 L. J. K.B. 192 ; [1904] 

1 K.B. 194. 

(2) [1900] M.C. 83 ; 69 L. J. Q.B. 8 ; [1899] 

2 Q.B. 673. 



beam scale was therefore not false or 
unjust within the meaning of section 25 
of the Weights and Measures Act, 1878. 
He accordingly dismissed the information. 

Dickens, K.C. (Daldy with him), for 
the appellants. — ^There is no distinction 
between the present case and London 
County CoumcU v. Payne d& Co} Unless 
the supervision by the forewoman is con- 
tinuous, which is impossible, this arrange- 
ment is open to the same objection as that 
in the former case. The only distinction 
that can be drawn is that in the present 
case there is a different kind of supervision. 
That is a distinction without any difference 
in principle. 

Horace Avory, K.C, and G. EUiott, for the 
respondents. — This is a bona fide attempt 
by the respondents to comply with the law. 
It is practically impossible to carry out 
the weighing operation without using the 
bag. Without it the wholesale operations 
of the respondents could not be carried 
on. This was a temporary use of the 
scale for a particular customer. The scale 
is kept normally without the paper bag. 
That is the distinction between the present 
arrangement and that in Lond/m County 
Council V. PaynA ^ Co} These scales 
were not regularly kept in a condition 
to which objection could be taken. Lant 
V. RvndaJd - is distinguishable upon that 
ground. 

Dickensj K,C,, in reply. — The bag affects 
the truth and accuracy of the weighing 
machine, and produces the very mischief 
aimed at by the section. 

Lord Alverstone, C.J. — ^The effect of 
this argument has been to bring me to the 
conclusion that on the last occasion on 
which this section was under our con- 
sideration I was over-anxious not to strain 
the statute, and that perhaps I uninten- 
tionally led persons to think that the 
statute had a less wide effect and operation 
than I now think it has. I do not, how- 
ever, see any reason to qualify, or to depart 
from, anything which I said on the pre- 
vious occasion. The principles laid down 
in the former case have to be applied to 
this particular set of &cts. That the line 
must be drawn somewhere is perfectly 
plain. The fact that it has been held that, 
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if the scales are true in themselves, some- 
thing may be placed in one dish to make up 
a particular weight in that dish as against 
the weight on the other side, shews that 
there may be a temporary use of lawful 
scales to weigh a particular thing in a 
particular way. But I think that the 
Legislature, having regard to the necessity 
for public protection and knowing that 
these packets, only representing a weight 
of paper and tea, when they get into the 
hands of other persons may possibly be 
used so that purchasers may be misled by 
not obtaining what they think they are 
buying, may have been led to use this 
language advisedly, and that section 25 of 
the Act of 1878, upon the construction of 
which we have to decide this point, means 
by the language •* Every person who uses 
. . . any . . . scale . . . which is false or 
unjust," the using of a scale for the weigh- 
ing operation which, as a scale, is fJEilse or 
unjust. It may be, and it probably is, 
safer to take the view that the practical 
meaning of the statute is this : As the in- 
spector only goes from time to time, when 
he sees the scale empty and tests it as an 
empty scale, it shall then be a just balance 
— shall hang, so to speak, true — and if he 
puts a pound weight in one dish to test 
the scale, the pound weight shall weigh 
it down, in the sense of balancing it, when 
there is a pound weight in the other 
dish ; and if the scale, when used, will not 
fulfil the test which I endeavoured to 
explain in the former case — namely, weigh 
truly what is put into the other dish to 
be weighed — it is an unj ust balance. It is 
very properly and fairly admitted in 
this case, and the arguments have been 
based upon the admission— that in put- 
ting the bag underneath the scale for 
the purpose of weighing tea less paper, 
on four or five hundred occasions, there 
would have been a breach of the statute 
within the judgment of this Court in 
the previous case, if the bag were not 
taken out until the scale was used again 
for the same purpose — that is, if the scale 
had been kept on a shelf in the condition 
that it would only weigh truly paper and 
tea. If that had been the state of things, 
the decision in this case must have fol- 
lowed the decision in London County 
Council V. Payne <ik Co} It seems to me, 



after carefully weighing the argument 
which counsel for the respondents has 
so forcibly and clearly put before us, 
that the mere fact that the paper is 
removed between each successive series of 
operations is not sufficient to prevent that 
which has been done here from being a 
breach of the section. I am not able satis- 
factorily in my own mind to exclude from 
the operation of se(stion 25 a case in which 
the scales are rendered for the time being 
unjust because it is desired to carry out a 
lawful operation. If an offence is com- 
mitted when the scales are kept in that 
condition for that purpose and with that 
object, and are never used for any other 
purpose, it seems almost impossible to say 
that the present case is outside the statute 
when the only distinction is that between 
the time of the two weighings the paper is 
temporarily removed. While I will ac- 
cept the fact, although it is to my mind 
rather strange, that, in oi*der to secure the 
paper being taken out, the respondents 
always have the true weight of tea without 
the paper weighed in between, it seems 
to me quite 'possible that, unless there be 
some supervision in that particular opera- 
tion, the weighing might take place with 
the paper underneath. I therefore think it 
is safer to give the natural meaning to the 
language of the statute, and to say that if 
a person has used in the operation of 
weighing, and is found by the inspector 
to be using in the operation of weighing, 
an unjust balance in the sense that we 
have already described in Payne's Case} 
there is an offence within the statute. 
Therefore, although I fully recognise the 
difficulty, which perhaps has been to 
a certain extent accentuated by my 
endeavouriog not to strain the statute 
beyond the extent to which I thought it 
ought to apply, I have come to the con- 
clusion that the statute does intend to 
prevent the using in weighing of a balance 
which is at the time, as a balance, unjust, 
which will not hang true when there is 
nothing in either dish, and which will 
not hang true when an equal weight is 
put into the goods dish on the one side 
and the weight dish on the other. In 
my opinion, though I myself feel the 
difficulty of the case, the appeal must be 
allowed. 
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Kennedy, J. — The facts in this case do 
not appear to me to differ essentially from 
those with which this Court had to deal 
in the prior case against the same com- 
pany. And therefore I do not wish to 
add anything to the judgment which my 
Lord has just delivered. 

BiDLEY, J. — I agree with the judg- 
ments that have been given, and I only 
wish to say a very few words. I do not 
think this case is distinguishable from 
the former decision. There is, indeed, 
some difference in the facts, because in 
that case the customers supplied all the 
bags required for the purpose of having 
the tea put into them ; whereas here the 
customer found one bag only, to be placed 
under the scoop, for the purpose of 
weighing out all the tea required, which 
bag was lefb there until the forewoman 
came round after a short interval 
of time and removed it. That differ- 
ence does not appear to me to be a 
material distinction for the purpose of 
this statute. I recognise that it may be 
thought by some persons that the Court 
errs by giving too full a meaning to this 
statute ; but I do not shrink from saying 
that by the words "uses or has in his 
possession for use for trade any weight 
measure scale ... or weighing machine 
which is false or unjust'^ the statute 
means that a person ought not to have in 
his possession any measure which can be 
called at the time false or unjust. It is 
not necessary, in order to bring him 
within the statute, that he should actually 
bo found using it for any particular 
operation, for the inspector who comes 
round may probiibly come at a moment 
when it is not so being used. If he finds 
it not being used, but in the condition 
which I have described, then it is in 
possession for use. Under one or other 
of those expressions comes, as I think, 
this case — that is to say, although the 
inspector does not find it being used (he 
may not do so), still he finds it in posses- 
sion for use. £ do not find m3rself able 
to recognise any distinction founded on 
the intention of the respondents in issuing 
the orders that the forewoman is to come 
round within a short interval of time and 
remove the paper bag. It is, no doubt, a 



circumstance which bears in the direction 
pointed out by the Lord Chief Justice, 
but it is not sufficient, as it seems to me, 
to take that which has been done out- 
side the purview of the Act. I agree 
with the judgments that have been pro- 
nounced. 

Solicitors — W. A. Blaxland, for appellants ; 
Lamb, Son & Prance, for respondents. 

[Repifrted by J. JS, Aldous, Esq., 
Barrister-at'Lare, 
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[IN THE COURT OF APPEAL.] 
Collins, M.R. ^ 
Stirling, L.J. 
Mathew, L.J. 

1904. 
Dec. 9, 13, 14.: 

[74 L. J K.B. 210.] 

Poor Rate — Distress — Costs and Charges 
— Implied Repeal of Earlier Legislation by 
Subsequent General Legislation — 27 Geo, 2. 
c. 20—18 Geo. 3. c. Id— Distress (Costs) 
Act, 1817 (57 Geo. 3. c. 93), s. 1, schedide 
—Distress (Costs) Act, 1827 (7 <Cr 8 Geo. 4. 
c. 17)— Distress for Rates Act, 1849 (12 <t 
13 Vict. c. 14), s. 1. 

The provision in section I of the Distress 
(Costs) Act, 1817, CM applied to a distress 
for the poor rcUe by the Distress (Costs) 
Act, 1827, that in the case of a distress 
where the sum demanded and due does not 
exceed 201. no more costs and charges in 
respect of such distress shall be taken than 
are fixed in the schedule to the former Act., 
is still in force and has not been rendered 
inoperative by reason of the repeal of tlie 
statute 27 Geo. 2. c. 20 by section 36 oftlie 
Svanmary Jurisdiction Act, 1848, or im- 
pliedly repealed by section \ of the Dis- 
tress far Bates Act, 1849. 

HiU V. Pannifer ([1904] M.C. 203 ; 73 
L. J. K.B. 556; |1904] 1 K.B. 811) 
overruled. 

Moyse v. Cocksedge (Willes, 636) 
approved. 

Appeal by the plaintiff from the de- 
cision of a Divisional Court affirming the 
judgment of the Judge of the Kent 
(Bromley) County Court. 

The action was brought against the 
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dofendants, the police officers who had 
levied a distress for poor rate, to recover 
a sum of 5^. Id, which it was alleged was 
in excess of the proper costs and charges 
in respect of the distress. 

The plaintiff was rated to the poor rate 
at 3Z. 10«. Upon conscientious grounds 
he refused to pay a portion of the rate 
amounting to 5^., and a distress warrant 
was duly issued against him to recover that 
amount. Distress warrants were under 
similar circumstances issued at the same 
time against thirty-eight other persons, 
and distresses were levied by the defendants 
upon the goods of the plaintiff and the 
thirty- eight others. The whole of the 
goods distrained were sold by auction at 
the same time, and were by arrangement 
bought in on behalf of the respective 
owners at prices fixed beforehand to 
cover the amount of the rate for which 
the levy was made, and the costs of the 
complaint, warrant, hearing fee, and levy, 
and a proportionate share of the expenses 
of sale. It was admitted for the purpose 
of the case that, the amount for which 
the distress was levied being less than 
20^., a small sum beyond that allowed by 
the schedule to the Distress (Costs) Act, 
1-817, as applied to distresses for poor 
rates by the Distress (Costs) Act, 1827, 
had been taken by the defendants for 
the expenses of the sale. 

The County Court Judge found as a 
fact' that the amount charged for the 
expenses of the sale was under the cir- 
cumstances reasonable, and being of 
opinion that the Distress (Costs) Act, 
1817, and the Distress (Costs) Act, 1827, 
had been impliedly repealed by the Dis- 
tress for Rates Act, 1849, he gave judg- 
ment for the defendants. Upon appeal 
the Divisional Court, following the deci- 
sion of the Divisional Court (Lord 
Alverstone, C.J., Kennedy, J., and 
Channell, J.) in Hill v. Fannifer [1904],* 
gave judgment for the defendants. 

The plaintiff appealed. 

Montague Shearman, K.C., and 7?. M, 
Montgomery, for the plaintiff. — The case 
of Hill V. Fannifer,^ upon the authority 
of which the Divisional Court acted in 

(1) [1904] M.C. 203; 73 L. J. K.B. 556; 
[1904]! K.B. 811. 



the present case, was wrongly decided. 
The Distress (Costs) Acts, 1817 and 1827, 
have not been impliedly repealed by the 
Distress for Rates Act, 1849. The true 
purpose of the latter Act was only to 
enable the officers, levying the warrant of 
distress, to obtain the costs of obtaining 
the warrant. That right they previously 
had under the statute 18 Geo. 3. c. 19 ; 
but this statute having been repealed by 
section 36 of the Summary Jurisdiction 
Act, 1848, it became necessary to re-enact 
it by the Distress for Rates Act, 1849. 
The words of section 1 of this Act, ** to- 
gether with the reasonable charges of the 
taking, keeping and selling of the said 
distress," mean '*in addition to" the 
reasonable charges of the taking, &c., 
of the said distress. The right to the 
reasonable charges of taking, keeping, 
and selling the distress is derived from the 
statute 43 Eliz. c. 2.— J/b;/sc v. Cockaedge 
[1749].^ It was therefore not necessary 
to give that right by the Distress for 
Rates Act, 1849, nor was that the 
intention of the Legislature. But even 
if the Distress for Rates Act, 1849, 
is to be read as giving the right to 
recover the reasonable charges of taking, 
keeping, and selling the distress, there is 
nothing inconsistent between this pro- 
vision and the provisions of the Distress 
(Costs) Act, 1817, as applied to the poor 
rate by the Distress (Costs) Act, 1827. 
There Ls nothing inconsistent between a 
provision that as regards distresses for 
sums under 201, the costs shall not exceed 
a certain maximum charge, and a provi- 
sion that the cost of distresses shall be 
reasooable. Geneml words in a later 
Act, capable of reasonable and sensible 
application, without extending them to 
subjects specially dealt with by earlier 
legislation, are not to be taken to have 
indirectly repealed the earlier and special 
legislation without an indication of a par- 
ticular intention to do so— Seward v. Vera 
Cruz {Oumers) [l884],^ per Lord Sel borne, 
L.C., and Millingt07i v. Harwood [l892],* 
per Kay, L.J. 

(2) Willes. G36 ; Barnes, 459. 

(3) 54 L. J. P. 9, at p. 13 ; 10 App. Cas. 59, 
at p. 68. 

(4) 61 L. J. Q.B. 582, at p. 585; [1892] 
2 Q.B. 166, at p. 172. 
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DanckiaerUy K,C,y and Stamford HutUm 
{ArthfUT GiU with them), for the defen- 
dants. — What was said in Moyse v. 
Cocksedge ^ as to the expenses of a dis- 
tress for poor rate being recoverable under 
43 Eliz. c. 2 was obiter, and has never 
been regarded as laW. The sole question 
for decision in that case was whether 
trespass would lie. The right to recover 
the costs and expenses in respect of a 
distress formerly depended upon the 
statutes 27 Geo. 2. c. 20 (which gave the 
right to recover the. costs of the levy) and 
18 Geo. 3. c. 19 (which empowered Justices 
to award the costs of obtaining the warrant 
of distress). The Distress (Costs) Acts, 
1817 and 1827, merely quantified the 
amount of the expenses; they did not 
give the right to them. When, therefore, 
the statutes 27 Geo. 2. c. 20 and 18 Geo. 3. 
c. 19 were repealed by the Summary Juris- 
diction Act, 1848, which came into opera- 
tion on October 2, 1848, and had no 
application to warrants of distress for the 
poor rate (see Allen {Mizabeth), In re 
[1894],* and Reg. v. Prioe [l88o] *), there 
was no provision for the costs andf expenses 
either of obtaining the warrant or of the 
levy in respect of a distress for the poor 
rate, and the Distress (Costs) Act, 1827, 
necessarily ceased to have any operation 
as regards distresses for poor rate. These 
are now provided for by the Distress for 
Rates Act, 1849. That Act is entitled 
" An Act to enable overseers of the poor 
and surveyors of the highways to recover 
the costs of distraining for rates," and, 
after reciting that, whereas provision is 
made by law for the recovery of the poor 
rate by distress and sale of the goods of 
the person rated, "but no provision is 
made for levying the costs and expenses 
incurred by the overseers of the poor 
.... in the recovery of the same," it 
provides by section 7 that in all cases 
where costs and expenses have been re- 
ceived or proceedings taken or imprison • 
ment had for non-payment, such receipt 
or proceedings or imprisonment shall be 
deemed legal, and no action shall be 
brought in respect of the same. There- 
fore, from the title, preamble, and sec- 
tion 7 of the Distress for Rates Act, 1849, 
it is clear that in the view of the Legis- 

(6) 63 L. J. M.O. 267 ; [1894] 2 Q B. 924. 
(6) 6 Q.B. D. 800. 



lature — first, it was necessary to make 
provision for the recovery of the costs and 
expenses of distresses for the poor rate ; 
secondly, that there was no provision for 
the recovery of such costs and expenses ; 
and thirdly, that it was necessary to 
legalise what had taken place in the 
interval between the repeal of the statutes 
27 Geo. 2. c. 20 and 18 Geo. 3. c. 19 and 
the coming into operation of the Distress 
for Rates Act, 1849. Starting thus with 
the assertion that there is no provision 
for the recovery of the costs and expenses 
of distress for the poor rate, the Distress 
for Rates Act, 1 849, introduces an entirely 
new code and requires that the costs shall 
be reasonable. As soon as the statutes 
27 Geo. 2. c. 20 and 18 Geo. 3. c. 19, 
which gave the right to recover the costs 
and expenses of distresses for poor rates, 
fell (through their repeal by the Summary 
Jurisdiction Act, 1848), the Distress 
(Costs) Acts, 1817 and 1827, which merely 
fixed the amount of those costs and ex- 
penses, necessarily, as regards the poor 
rate, became wholly inoperative and fell 
with them ; and the Legislature, therefore, 
having as it were a clean slate, proceeded 
by the Distress for Rates Act, 1849, sub- 
sequently supplemented by 26 & 26 Vict, 
c. 82, to legislate de novo. The Court in 
Hill V. Panni/er * were under a misappre- 
hension in supposing that there was any 
mis-recital in the preamble of the Distress 
for Rates Act, 1849. 

But, secondly, the provisions as to the 
costs of sale in case of distress made by 
the Distress (Costs) Act, 1817, as applied 
to poor rate by the Distress (Costs) Act, 
1827, have been impliedly repealed by 
the general words of the Distress for 
Rates Act, 1849. Lord Blackburn, in Gar- 
nett V. Bradley [isrs],^ pointed out that the 
cases in which a particular law has been 
held not to be repealed by general words 
in a subsequent enactment are cases in 
which the particular law was made in 
favour of a particular class of persons 
or the property of a particular class of 
persons. The cases of Amiaon, Ex parte 
[1868],* and Lumsden v. Burriett [1898] ' 
have no bearing on the present case. 

(7) 48 L. J. Ex. 186, at pp. 197, 198 ; 3 App. 
Cas. 944. at pp. 967, 968. 

C8) 37 L. J. Ex. 57; L. R. 3 Ex. 56. 

(9) 67 L. J. Q.B. 661 ; [1898] 2 Q.B. 177. 
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MoTUague Shearman^ K.C.^ in reply. — 
The statute 27 Geo. 2. c. 20 did not 
create the right to costs in the case of 
distresses for the poor rate; it merely 
affirmed the right, which Afoyae v. Cock- 
sedge ^ had decided existed under 43 Eliz. 
c. 2, and extended it to other cases. 

Cur. adv. vuU. 

Dec. 14, 1904.— Collins, M.R.— This ia 
an appeal from the decision of a Divi- 
sional Court affirming the judgment of 
the County Court in an action brought 
by a person, against whom a distress 
had been levied in respect of a portion 
of the poor rate, to recover a smsdl sum 
for costs and charges which it was alleged 
had been levied in excess of the statu- 
tory charges prescribed by the schedule 
to the Distress (Costs) Act, 1817, which 
it was contended were still in opera- 
tion and applied to the distress in ques- 
tion. On the other side it was con- 
tended that the schedule to the Distress 
(Costs) Act, 1817, had ceased to exist, 
having been, so it was contended, im- 
pliedly repealed by the Distress for Rates 
Act, 1849, by which another statutory 
measure of the costs and expenses re- 
coverable — namely, that of reasonable- 
ness — has been substituted for the scale 
fixed by the schedule to the Distress 
(Costs) Act, 1817, and that, inasmuch as 
the County Court Judge found that the 
costs and charges were as a matter of 
fact reasonable, the defendants were en- 
titled to succeed. In the Divisional 
Court the case was decided upon the 
authority of a previous case of Hill v. 
Fannifer,^ in which exactly the same 
point was raised, so that the present case 
comes before us practically as an appeal 
from HiU v. Fannifer.^ On behalf of 
the defendants it was admitted, for the 
purpose of raising the question, that 
the charges made by the defendants were 
in excess of the standard laid down by 
the Distress (Costs) Act, 1817, and the 
sum charged does appear, when the figures 
are worked out, to be in excess of the 
scale prescribed by the schedule to that 
Act. The short point, therefore, which 
we have to decide is whether the statu- 
tory enactments fixing the special charges, 
which are admitted to have been exceeded, 



have been impliedly repealed by subse- 
quent legislation. The statutes which 
are said to have been repealed are 
two, or rather in effect one^namely, 
the Distress (Costs) Act, 1817, and 
the Distress (Costs) Act, 1827. The 
statute which contains the scale or 
standard of charges is the Distress 
(Costs) Act, 1817. That Act did not 
originally apply to distresses for the poor 
rate, but only for rent, but was made 
applicable to such distresses by the Dis- 
tress (Costs) Act, 1827. The Distress 
(Costs) Act, 1817, after reciting that 
** Whereas divers persons acting as brokers, 
and distraining on the goods and chattels 
of others, or employed in the course of 
such distresses, have of late made exces- 
sive charges, to the great oppression of 
poor tenants and others; and it is ex- 
pedient to check such practices," enacts 
that " from and after the passing of this 
Act no person whatsoever making any 
distress for rent, where the sum demanded 
and due shall not exceed the sum of 
twenty pounds for and in respect of such 
rent, nor any person whatsoever employed 
in any manner in making such distress, 
or doing any act whatsoever in the course 
of such distress, or for carrying the same 
into effect, shall have, take or receive out 
of the produce of the goods or chattels 
distrained upon and sold, or from the 
tenant distrained on, or from the landlord, 
or from any other person whatsoever, 
any other or more costs and charges for 
and in respect of such distress, or any 
matter or thing done therein, than such 
as are fixed and set forth in the schedule 
hereunto annexed and appropriated to 
each act which shall have been done in 
the course of such distress.'' Then in the 
schedule the several items of costs and 
charges are set forth, of which one item 
only is for the present purpose material — 
namely, '^ Catalogues, sale and commis- 
sion, and delivery of goods, One shilling 
in the pound on the net produce of 
the sale." In the present case the sum 
demanded did not exceed 20/., and there- 
fore, if the scale of charges laid down be 
applicable at all, it applies here. Now 
the Distress (Costs) Act, 1817, was 
extended by the Distress (Costs) Act, 
1827, to "any distress or levy which 



Digitized by 



Google 



64 



CASES CONNECTED WITH 



Headland i;. Coster, App. 

shall be made for any . . . poor's rate 
... in all cases where the sum de- 
manded and due for or in respect of 
such . . . rates . . . shall not exceed 
the sum of 20^. . . ." And consequently 
the scale laid down in the schedule to the 
former Act applies in the present case, 
unless these statutes have, as is contended 
by the defendants, been repealed. In the 
Divisional Court the case was decided 
entirely upon the ground that the Distress 
for Rates Act, 1849, had impliedly re- 
pealed the special enactment contained in 
the schedule to th0 Distress (Costs) Act, 
1817. The case, however, has assumed a 
somewhat different aspect in this Court. 
That point has fallen into the background, 
and counsel for the defendants have relied 
rather upon another point. The Distress 
for Kates Act, 1849, the title of which 
is "An Act to enable overseers of the 
poor and surveyors of the highways to re- 
cover the costs of distraining for rateb," 
after reciting that whereas " provision is 
already made by law for the recovery of 
the sum or sums at which any person is 
rated or assessed to the relief of the poor, 
or is rated or assessed in any rate for 
the highways, in England or Wales, by 
distress and sale of hib goods and chattels, 
and in default of such distress by commit- 
ment to prison until the same shall be 
paid ; but no provision is made for levy- 
ing the costs and expenses incurred by 
the overseers of the poor or the surveyors 
of highways in the recovery of the same 
respectively," goes on to enact that "it 
shall be lawful hereafter for all justices of 
the peace, if in their discretion they shall 
so think fit, in any warrant of distress 
they shall make and issue for the levying 
of any sum or sums to which any person 
or persons is or are now or may hereafter 
be rated or assessed in or by any rate or 
assessment for the relief of the poor or 
for the highways in England or Wales, or 
in or by any other rate or assessment 
which by law now or hereafter is or shall 
be directed to be enforced or recovered in 
the same manner as a poor rate, or in any 
warrant for the levying of any arrears of 
the same, to order that a sum, such as 
they may deem reasonable, for the costs 
and expenses which such overseers or 
surveyors, or the persons applying for 



such warrant, shall have incurred in ob- 
taining the same, shall also be levied of 
the goods and chattels of the person or 
persons against whom such warrant shall 
be granted, together with the reasonable 
charges of the taking, keeping, and sell- 
ing of the said distress." The Divisional 
Court in Hill v. Pannifer * treated this 
enactment as in effect repealing the earlier 
statute. The question now comes before 
us on appeal. 

It has been argued before us on 
behalf of the appellant that there is 
no such inconsistency between the two 
enactments as to lead to the inference 
that the later legislation has repealed the 
earlier. And a strong point, as it seems 
to me, has been made that in the Summary 
Jurisdiction Act, 1848, which, as pre- 
liminary or ancillary to the later legisla- 
tion, contains an elaborate repeal of a 
number of statutes both before and after 
the Distress (Costs) Act, 1817, and the 
Distress (Costs) Act, 1827, neither of 
these Acts is referred to at all. This in 
itself appears to me to be a remarkable 
fact. It being intended by the repealing 
statute to clear the ground away before 
making fresh provisions, the Legislature 
has deliberately, as it seems to me, left 
these two Acts untouched. It is only 
under special conditions that an earlier 
Act can be taken to be impliedly repealed 
by a later. The statement on this sub- 
ject by Lord Selborne, L.C., in Seward v. 
I ''era Cruz (0«r7icrs),^ which wascited during 
the argument by counsel for the appellant, 
is clear and to the point. Lord Selborne 
said, " Now if anything be certain it is 
this, that where there are general words 
in a later Act capable of reasonable and 
sensible application without extending 
them to subjects specially dealt with by 
earlier legislation, you are not to hold 
that earlier and special legislation in- 
directly repealed, altered, or derogated 
from merely by force of such general 
words, without any indication of a par- 
ticular intention to do so." And in 
the present case it was pointed out by 
counsel for the appellant that the two 
Acts upon which they rely, and the 
later Act of 1849, may well both apply 
here. For, besides the application of the 
Act of 1849 to all distresses for sums 
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over 202., there is nothing incompatible 
between its application and the applica- 
tion of the charges fixed by the schedule 
to the Distress (Costs) Act, 1817, to dis- 
tresses for sums under 201, There is 
room for the application of both enact- 
ments. It is not inconsistent that, in 
addition to the charges being required to 
be within the maximum fixed by the 
schedule to the Act of 1817, they should 
also be required to be reasonable in 
accordance with the Act of 1849. There- 
fore, even if the matter rested there, I 
should be strongly inclined to think that 
the earlier legislation was not repealed by 
the later. But, curiously enough, the 
case has been made more clear against 
the decision arrived at by the Divisional 
Oourt by the main argument addressed to 
us on behalfof the respondents. Counsel for 
the respondents in their argument before 
us relegated to a secondary position the 
contention drawn from the apparent in- 
consistency between the earlier and later 
legislation, for they met the argument for 
the appellant by saying that the appellant 
had misconceived the scope of the Acts 
of 1817 and 1827. They pointed out that 
these statutes merely quantified the amount 
of the charges, and, strictly speaking, did 
not give any right to levy at all, and they 
contended that this right was to be found 
in an Act of 1754. That statute is in 
these terms : " Whereas by many Acts 
of Parliament, justices of the peace are 
impowered to issue warrants for the dis- 
tress and sale of goods and chattels, but 
the charges of distraining, keeping, and 
sale of such goods and chattels are not 
provided for in all the said Acts, nor is 
there a time in all cases limited for the 
sale thereof, whereby inconveniences have 
arisen : therefore for remedy thereof be 
it enacted . . . that in all cases where 
any justice or justices of the peace, is or 
are, or shall be, required or impowered 
by any Act or Acts of Parliament now in 
force, or hereafter to be made, to issue 
a warrant of distress for the levying 
of any penalty inflicted, or any sum of 
money directed to b© paid, by or in con- 
sequence of such Act or Acts, it shall and 
may be lawful for the justice or justices 
granting such warrant, therein to order 
and direct the goods and chattels so to be 



distrained, to be sold and disposed of, within 
a certain time to be limited in such 
warrant, so as such time be not less than 
four days, nor more than eight days," &c. 
And then follows section 2 : *' And be it 
further enacted, that the officer making 
such distress, shall and is hereby im- 
powered to deduct the reasonable charges 
of taking, keeping, and selling such dis- 
tress, out of the money arising by such 
sale ; and the overplus (if any) after such 
charges, and also the said penalty or sum 
of money shall be fully satisfied and paid, 
shall be returned on demand to the 
owner of the goods and chattels so dis- 
trained; and the officer executing such 
warrant, if required, shall shew the same 
to the person whose goods and chattels 
are distrained, and shall suffer a copy 
thereof to be taken." 

The contention of counsel for the respon- 
dents is that it was this statute which 
alone created the right to take the charges 
and expenses, and that the subsequent 
Act merely quantified the amount which 
might be taken ; and they urged that, inas- 
much as this statute of 1754 was repealed 
by section 36 of the Summary Jurisdiction 
Act, 1848 (11 & 1? Vict. c. 43), this latter 
Act has swept away the whole foundation 
of the right to take the charges at all, 
which must now be sought for in the Act 
of 1849. Against this contention it was 
urged by counsel for the appellant that 
no express statutory foundation for the 
right to levy the charges was required, 
because prior to the Act of 1754 it had 
been decided in the case of Moyse v. Cock- 
sedge ^ in 1749 that there must be implied 
out of the statute 43 Eliz. c. 2, which gives 
the right to levy the poor rate, a right as 
incident thereto to levy the charges and 
expenses of so doing. Counsel for the 
appellant contended that they did not 
require any further statutory basis for the 
right to levy the charges and expenses. 
They contended that the Act of 1754 
adopted the decision in Moyae v. Cock- 
sedge ^ as to the poor rate, and applied it 
over a larger area. The marginal note to 
Moyse v. Cocksedge ^ in WiUes' Reports is 
this : " Parish officers levying a poor rate 
under a warrant of distress may retain of 
the goods sold the necessary expenses of 
the distress and sale." It was an action 
F 
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of trespaa<; brought against overseers who 
had distrained and sold the goods of the 
plaintiff under a warrant granted to the 
defendants to levy 6«. 3d, poor rate of 
the plaintiff's goods, and the contention 
for the plaintiff was that the defendants, 
who had deducted from the sum realised 
by the sale of the goods not only the 
amount of the poor rate, but a sum of Is. 
paid to an appraiser for appraising the 
goods, had taken Is. too much. No doubt 
two questions were discussed in the case — 
namely, first, whether there was any right 
to take the Is. in addition to the amount 
of the poor rate ; and secondly, assuming 
there was not, whether the defendants 
could be guiltjr of trespass a& inUio. Both 
points were tke subject of decision. The 
note at the end of the report says : " The 
Court were clearly of opinion, 1st, that 
the Is. for the costs might be legally and 
reasonably detained by the overseers, the 
sum not appearing oppressive or extrava- 
gant. That a distress under the stat. 43 
£liz. was to be considered not as a distress 
at common law, which is a pledge and 
deposit, but as it was saleable that it was 
in the nature of an execution, and that 
the ' necessary expenses were incidental. 
That statutes made in favor of charity 
ought to have a benign and large inter- 
pretation, Ydv. 176. Nay that the 
stat. 43 Eliz. gave power to imprison 
even for a penny ; and who is to be at the 
expense ? That it would be absurd that 
a parishioner who refused to pay 6d. 
should put the parish to the expense of 
40«. to levy it. 2ndly, that in this case 
the action was misconceived; for here 
was no irregularity committed according 
to the stat. 17 Geo. 2. c. 38 ; no mis- 
feasance. And a bare non-feasance will 
not make a man a trespasser." Counsel 
for the respondents threw their whole 
strength into an attempt to impugn that 
part of the decision in Moyse v. Cocksedge * 
upon which the appellant relied, and to 
shew that what was said as to costs was 
merely obiter. It seems to me that until 
now Moyse v. Cocksedge * has never been 
impugned. It has passed unscathed 
through all the text- books, and in my 
opinion the case stands as good law, and 
it does decide that parish officers levying 
a poor rate under a warrant of distress 



may retain of the goods sold the neces- 
sary expenses of the distress and sale as 
incidental thereto. Counsel for the re- 
spondents, having thus sought to impugn 
the decision in Moyse v. Cocksedge,^ went 
on to argue that, the sole foundation for 
the right to levy costs having been the 
Act of 1754 (27 Geo. 2. c. 20), and this 
having been repealed by the Summary 
Jurisdiction Act, 1848, the only founda- 
tion now for the right is to be found in 
the Distress for Rates Act, 1849. This 
argument obviously involves the assump- 
tion that the Act of 1754 until it was 
repealed was the sole foundation for the 
right to levy the incidental expenses of a 
levy of the poor rate, and for the reasons 
I have given I am of opinion it was not. 
The right existed before the Act of 1754, 
and that Act does not in my view throw 
any doubt on this position. It simply 
applied and extended the right to dis- 
tresses for other rates than the poor rate. 
But I desire to point out how, as it 
seems to me, the Act of 1754, upon 
which the counsel for the respondents 
place so much reliance, really tells 
against the respondents' case. The Act 
of 1754 by section 2 empowers the officer 
taking the distress to deduct *' reasonable 
charges of taking keeping and selling such 
distress " out of the money arising from 
such sale. Now that provision co-existed 
with the Distress (Costs) Act, 1817, and 
the Distress (Costs) Act, 1827, and it 
never appears to have occurred to any 
One that there was any incompatibility 
between them; and we now find that 
after the repeal of the Act of 1754 by the 
Summary Jurisdiction Act, 1848, it has 
been in substance re-enacted in the Dis- 
tress for Rates Act, 1849. If the pro- 
visions of the Act of 1754 and those of 
the Distress (Costs) Act, 1817 and 1827, 
CO- existed previously, what difference can 
it make that the Act of 1754 has been 
now repealed, and the Act of 1849 sub- 
stituted for it ? If the two sets of pro- 
visions co-existed before, they can equally 
co-exist now. It seems to me, therefore, 
that the Act of 1754, which has been 
introduced into the argument as being 
destructive of the appellant's case, 
really cuts away the ground upon which 
this question was decided in the Court 
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below. For these reasons I am com- 
pelled to differ from the decision of the 
Divisional Court in HiU v. Pcmnifer * — a 
decision arrived at with considerable 
hesitation by one, and with no great con- 
fidence by any, of the members of the 
Court. 

There is one matter which certainly 
does raise a difficulty in the case, and 
that is the recital in the Distress for 
Rates Act, 1849, that provision is already 
made by law for the recovery of the 
sum or sums at which any person is 
rated or assessed to the relief of the 
poor, but that no provision is made for 
levying the costs and expenses incurred 
by the overseers in the recovery of the 
same. Now in a sense that recital is not 
altogether true, for a provision arising by 
implication out of the statute 43 Eliz. 
c. 2 did, as I have already said, exist. 
But still I think it may well be that the 
&ct that the statute, which had thrown 
into express statutory form the right held 
to exist by the decision in Moyae v. 
Cock»edge^^ having been repealed, the 
Legislature may have felt justified in 
marking the recital, for, though the pro- 
vision existed, no statute specifically 
enacting it existed after the repeal of the 
Act of 1874. But it is quite possible 
that it may have been a mis-recital. Such 
mistakes are not unknown, and the argu- 
ment here in &vour of the appellant 
appears to me to be so overwhelming that 
I should feel bound to give effect to it 
though I were driven to say that the 
recital must be a mistake. For these 
reasons ' I think the appeal must be 
allowed. 

Stibling, L.J. — I am of the same 
opinion, and I will state shortly the 
grounds upon which I come to that con- 
clusion. I propose to deal shortly with 
the history of the legislation as to the 
costs ahd expenses of the taking and sale 
of distresses in respect of the poor rate. 
The legislation begins with the statute 
43 Eliz. c. 2, which authorises Justices to 
issue warrants to levy the poor rate by 
distress and sale of thegoods of persons 
who shall make de&ult in payment of the 
flnuns assessed upon them. That statute 
contains no express provision as to the 



expenses of taking, keeping, and selling 
the goods distrained. Then in 1754 came 
the statute 27 Geo. 2. c. 20, which, after 
reciting that by many Acts of Parliament 
Justices of the peace are empowered to 
issue warrants for the distress and sale 
of goods and chattels, but the charges of 
distraining, keeping, and sale of such 
goods and chattels are not provided for, 
goes on to enact by section 2 that the 
officer taking the distress shall be '* em- 
powered to deduct the reasonable charges 
of taking keeping and selling such distress 
out of the money arising by suoh sale." 
The next statute, the Distress (Costs) Act, 
1817, is one which does not deal with 
distresses for poor rate, but with dis- 
tresses for rent, and was obviously directed 
to the grievance which was found to exist 
by reason of excessive charges, particularly 
in the case of poor tenants, who are speci- 
ally mentioned ; and it provides a scale of 
charges which is to be obligatory in all 
cases of distress for rent where the sum 
demanded and due does not exceed 20Z. 
There may be some question as to the 
time construction of this statute — namely, 
whether the specified charges are fixed 
charges or only maximum charges — but 
it is not necessary to determine that point 
in the present case. This statute, as I 
have said, only relates to distresses for 
rent, but ten years later the Distress 
(Costs) Act, 1827, was passed, which, 
after reciting that by the Distress (Costs) 
Act, 1817, certain regulations were made 
with respect to the costs and charges of 
levying and disposing of distresses for rent, 
and that it was expedient that the Act 
should be amended by extending it to 
distresses for other causes, provides that 
from and after the passing of the Act all 
the rules, regulations, clauses, and pro- 
visions contained in the recited Act shall 
extend so far as applicable to any distress 
or levy for, amongst others, any poor 
rates in all cases where the sum de- 
manded or due for such rates shall not 
exceed 20^. Therefore, at that stage 
in the history of the legislation the state 
of things was this : There was the 
statute of 1754 which empowered per- 
sons levying a distress for the poor rate 
to take out of the proceeds of the sale of 
the goods distrained the reasonable charges 
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of taking, keeping, and selling the dis- 
tress, and by the subsequent Act of 1827 
those charges were in the case of distresses 
for sums not exceeding 20^. limited to the 
amounts specified by the Act of 1817. 
The Legislature as regards that particular 
class of case intervened and laid down 
exactly what the reasonable charges should 
be. Then we come to the year 1848. In 
that year it was proposed to consolidate 
and amend the law as to summary pro- 
ceedings before Justices, and the Summary 
Jurisdiction Act, 1848, recites that it 
would conduce much to the improvement 
of the administration of justice within 
England and Wales, so far as respects 
summary convictions and orders to be 
made by her Majesty's Justices of the 
peace therein, if the several statutes and 
parts of statutes relating to the duties of 
such Justices in respect of euch summary 
convictions and orders were consolidated, 
with such additions and alterations as 
may be deemed necessary, and that such 
duties should be clearly defined by such 
positive enactment. Therefore, the Act 
in its scope is a consolidating and amend- 
ing Act as regards the duties of Jus- 
tices. There is no provision in the 
Act which specifically deals with the 
poor rate, except that section 36 pro- 
vides that certain statutes, amongst them 
being the statute of 1754 (27 Geo. 2. 
c. 20), are repealed. The important thing 
to observe is that, though the statute 
27 Geo. 2. c. 20 is repealed, no reference 
whatever is made to the Distress (Costs) 
Act, 1817, or the Distress (Costs) Act, 
1827, which therefore remained in force. 
In the following year was passed the 
Distress for Rates Act, 1849, which 
dealt specifically with distresses for the 
poor rate and highway rate. This 
Act enacts that it shall be lawful for 
Justices of the peace in any warrant of 
distress for such rates to order that 
a sum such as they may deem reason- 
able for the costs and expenses in- 
curred by the overseers in obtaining 
the warrant may also be levied 
*' together with the reasonable charges of 
the taking, keeping, and selling of the said 
distress." This, it is to be observed, is 
the same language as that used in the 
repealed statute (27 Geo. 2. c. 20). It is 



also to be observed that section 7 of the 
Act provides that in all cases where such 
costs and expenses as aforesaid shall have 
been paid and received, or any proceed- 
ings taken or imprisonment had for non- 
payment of the same, such payment and 
receipt, and such proceedings or imprison- 
ment, shall be deemed legal to all intents 
and purposes, and no action or other pro- 
ceeding shall be had or proceeded in for 
or in respect of the same. Looking at 
the simple, construction of this Act one 
would say that the object of the Act was 
to restore the state of things which existed 
before the repeal by the Summary Juris- 
diction Act, 1848. It is contended on 
behalf of the respondents that after the 
repeal of the statute 27 Geo. 2. c. 20 by 
the Summary Jurisdiction Act, 1848, the 
Distress (Costs) Acts, 1817 and 1827, 
ceased, as regards the poor rate, to have 
any operation because there was then no 
provision in existence giving a right to 
take £rom the proceeds of the sale of a 
distress for poor rate the cost and ex- 
penses of ta^g, keeping, and selling the 
same. But the Distress (Costs) Act, 
1827, was not repealed. It remained on 
the statute-book ready to come into 
operation as to these expenses if and 
when the Legislature thought fit to 
give the right to them. The Act of 
1849 in effect restored the provision of 
the statute 27 Geo. 2. c. 20, and did not 
repeal by implication the provisions of the 
Act of 1817 or the Act of 1827. The 
Acts of 1817 and 1827 must be taken as 
a determination by the Legislature, in 
cases where the sum for which the distress 
is made is less than 20^., of what are 
reasonable charges in such cases. From 
the year 1827 to the year 1848 the two 
sets of provisions — the one requiring that 
the charges should be reasonable and the 
other requiring that in cases where the 
distress was made for a sum under 20/. 
the charges should be certain specified 
charges — stood together, and it seems to 
me impossible to say that they cannot 
stand together now. The Distress (Costs) 
Act, 1827, is a general Act dealing with 
other rates as well as the poor rate, and 
the limitation which it imposes upon the 
charges in the cases of distress for sums 
under 201. exists and is still in force as 
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regaixlB those other rates. As to these 
other rates, it may be taken that those 
charges are reasonable; and in fact, as 
regards distresses for rent, although sub- 
sequent legislation has empowei^ the 
Lord Chancellor to make General Orders 
as to the charges to be levied in cases of 
distress for rent, the scale in the schedule 
to the Distress (Costs) Act, 1817, has in 
the order which has been made been 
substantially adopted. It seems to me, 
therefore^ that the true view of the effect 
of the legislation is that in the case of 
distresses for poor rate the charges allowed 
by the schedule to the Act of 1817 are, 
where the distress is made for a sum 
below 20^., still subsisting, and are to be 
deemed reasonable charges for taking, 
keeping, and selling the distress. 

Mathew, L. J., read the following judg- 
ment: I am of the same opinion. In 
accordance with the statutes 43 Eliz. c. 2 
and 27 Geo. 2. c. 20, and the decision in 
the case of Moyae v. Cooksedgej^ the 
reasonable charges for making the distress 
and for holding and selling the goods 
seized might be recovered under a warrant 
of distress for poor rates. By the statutes 
of 1817 and 1827 there was enacted what 
amounted to a description of the charges 
which were to be deemed reasonable 
where the levy was for a sum not exceed- 
ing 20^. This legislation was of a most 
important character. It was intended to 
protect people of small means from the 
exorbitant charges of those to whom the 
execution of warrants was entrusted. It 
applied generally to the different kinds of 
distress warrants mentioned in both Acts. 
It was legislation intended to secure the 
rights of the class specified in the statutes. 
The Act of George 2 was repealed by 

11 & 12 Vict. c. 43 with a view to its re- 
enactment with certain amendments, and 
in the next session the new statute 

12 & 13 Vict. c. 14 became law. It is 
said that this Act impliedly repealed the 
statutes of 1817 and 1827 so &r as they 
related to warrants of distress for poor 
rates. But I think the three statutes 
may be, and ought to be, construed to- 
gether. There is no inconsistency which 
forbids this method of interpretation. I 
see no indication of an intention that the 



general words of the Act 12 & 13 Yict. 
c. 14 should derogate from the rights con- 
ferred by the earlier statutes. The class 
protected ought not to be deprived of the 
rights confenred upon them by general 
words, which do not clearly ^ew that 
any such result was intended. This rule 
of interpretation is indicated in the cases 
dted in the course of the argument. The 
reasons for passing the Acts of 1817 and 
1827 would seem to be no less cogent in 
1849 ; and without express words I do 
not think that we are at liberty to infer a 
repeal by implication. The appeal must 
be allowed. 

Appeal allowed. 

Solicitors— Lloyd-George, Boberts & Co., for 
plaintifi ; Wontner & Sons, for defendants. 

{Reported hy O., ETumpkreys, Esq.^ 
BarriiteT'at'Law, 



Lord Alverstonb, C.J. \ ^^ ^« 

Ridley, J. > Electric 

Dec. 20. ) ^"' ^- ^^^''• 

[74 L. J. K.B. 172] 

Hackney Ca/rriage — Lioefnce — Lighl 
Ra^hoay — Town Police Clauaea Act^ 1847 
(10 4k 11 Vict, c, 89)—Tramu>aye Act, 
1870 (33 <fc 34 Vict, c. 7S)—Toton Police 
Clauses Act, 1889 (62 (& 53 Vict. o. 14)— 
Spen Valley Light Railway Order, 1901. 

A carriage similar to a tramcar, and 
iLsed to carry passengers at separc^ fares 
over a light railum/ by virtue of provisional 
orders made under the Light Railways Act, 
1896, is not a hackney carriage ujithin the 
meaning of the Town Police Clauses Act, 
1847, and the proprietor so using such a 
carriage does not commit the offence, under 
section 45 of the Act of 1847, of permit- 
ting the covrriage to he used as a hackney 
carriage plying for hire without having 
obtained the licence required by section 37 
of that Act. 

An information was preferred on 
May 10, 1904, by the respondent Ellis, 
town dexk of the borough of Dews- 
buxy, against the appellants, for that they 
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being the proprietors of a certain car- 
riage, to wit a tramway car No. 11, did 
permit the same to be used as a hackney 
carriage plying for hire within the borough 
of Dewsbury, without having obtained a 
licence from the mayor, aldermen, and 
burgesses of the borough of Dewsbury 
for such carriage so to ply for hire, as 
required by section 37 of the Town Police 
Glauses Act, 1847. 

Upon the hearing of the information 
the following facts were admitted or 
proved: 

(a) That the appellants were the pro- 
prietors of the carriage intended to be 
referred to in the information. 

(6) That such carriage was similar to 
a tramcar worked by electrical energy, 
and was constructed for and used by the 
appellants to run over their light rail- 
way under and by virtue of the pro- 
visions of the Spen Yalley Light Railway 
Order, 1901, and the Spen Valley Light 
Bailway ^Extensions) Order, 1901, both 
orders being made under the Light Bail- 
ways Act, 1896, and formed a part of the 
rolling-stock for the railways authorised 
to be provided therefor by the said Orders 
and Act. 

(c) That such light railway was similar 
in sdl respects to a tramway, and ran 
through the public streets of Dewsbury 
and the adjoining districts. 

{d) That on May 10, 1904, the carriage 
was used by the appellants to carry 
passengers at separate feires within the 
borough of Dewsbury. 

(e) That the carriage had not been 
licensed by the mayor, aldermen, and 
burgesses of the borough of Dewsbury, 
and that no application for any such 
licence had been made. 

The respondent contended that such 
carriage was an omnibus withi;i the 
meaning of the Town Police Glauses Act, 
1889, that it must therefore be deemed 
to be included within the term ** hackney 
carriage,'' in sections 37 and 45 of the 
Town Police Glauses Act, 1847,^ and that 

(1) Town Police Clauses Aot, 1847, s. 37: 
" The Commissioners may tfrom time to time 
license to ply for hire within the prescribed 
distance, or If no distance is prescribed, within 
five miles from the Qenerai Post Office of the 
city, town, or place to which the special Act 



the appellants permitted the same to be 
used as a hackney carriage plying for 
hire within the said borough, contrary 
to the provisions of the last-mentioned 
section. 

The appellants contended — (a) That 
such carriage was in any event not an 
^* omnibus " within the meaning of the 
Town Police Clauses Act, 1889, nor a 
'' hackney carriage'' within the meaning 
of the Town Police Glauses Act, 1847 ; 

(b) that by reason of the Light Railways 
Act, 1896, and the Spen Yalley Light 
Railway Orders, the provisions of the 
Town Police Glauses Acts, 1847 and 1889, 
did not apply to such carriage, and in any 
case no such licence as was referred to in 
the information was required therefor; 

(c) that the said carriage was not only 
licensed to be used by the Spen Yalley 
Light Railway Orders, but was required 
to be so used ; and {d) that the carriage 
did not ply for hire within the meaning 
of the said Acts. 

The Justices (by a majority of three te 
one) were of opinion that the carriage 
was an omnibus within the meaning of the 
Town Police Glauses Act, 1889, and there- 
fore a hackney carriage within the mean- 
ing of sections 37 and 45 of the Town Police 
Glauses Act, 1847 ; that the provisions of 
these Acts applied to such carriage and 
were not overridden by the Spen Yalley 
Light Railway Order, 1901 ^ ; and that 

refers (which in that case shall be deemed the 
prescribed distance,) snch number of hackney 
coaches or carriages of any kind or descrip- 
tion adapted to the carriage of persons as they 
think fit.'* 

Section 45 : ** If the proprietor or part pro- 
prietor of any carriage, or any person so concerned 
as aforesaid, permits the same to be used as a 
hackney carriage plying for hire within the 
prescribed distance without having obtained a 
license as aforesaid for such carriage, or 
during the time that such license is sus- 
pended as hereinafter provided, or if any person 
be found driving, standing, or plying for hire 
with any carriage within the prescribed dis- 
tance, for which such license as aforesaid has 
not been previously obtained, or without having 
the number of such carriage corresponding 
with the number of the license openly dis- 
played on such carriage, every such person so 
offending shall for every such offence be liable 
to a penalty not exceeding forty ehiUings." 

(2) By the Spen Valley Light Bailway Order, 
1901, clause 2 : " The expressions * the railway' 
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the appellants had been guilty of an 
offence under section 45 of the Town 

< the railways * mean the railways and works by 
this Order authorised and the expression * the 
undertaking' means the undertaking by this 
Order authorised.*' 

By clause 3 (1.) : " Subject to the provisions 
of this Order the following enactments that is 
to say the Lands Clauses Acts as varied by the 
principal Act" (tliat is, the Light Railways Act, 
1896) "and sections 7 24 89 90 103 104 105 
108 to 113 both included 144 162 and 163 of 
the Railways Glauses Consolidation Act 1846 
and Part III. (relating to working agreements) 
of the Railways Clauses Act 1863 are hereby 
incorporated with this Order and Sections 5 
and 6 of the Regulation of Railways Act 1889 
are hereby applied to the railways and the 
undertaking. 

*' (2.) The foUowing enactments that is to 
say Sections 3 and 4 of the Railway Regulation 
Act 1840 Sections 3 to 13 both included and 34 
of the Regulation of Railways Act 1868 and 
sections 9 and 10 of the Regulation of Railways 
Act 1871 shall not apply to the Company or 
the railways or the undertaking." 

By clause 11: ** Notwithstanding anything 
in this Order contained the Company shall not 
acquire or be deemed to acquire any right other 
than that of user of any road along or across 
which they lay the railways." 

By clause 46: "The Company may use on 
the railways carriages with flange wheels or 
wheels suitable only to run on the rails of the 
railways and subject to the provisions of this 
Order the Company shall have the exclusive 
use of the railways for carriages with flange 
wheels or other wheels suitable only to run on 
the rails of the railways : Provided that no 
carriage or engine used on the railways shall 
exceed six feet six inches in width or such other 
width as may be prescribed by the Board of 
Trade." 

By clause 57 : " The carriages used on the 
railways may be moved by animal power or 
mechaniceJ power subject to the following pro- 
visions (that is to say) : — 

"(A) No mechanical power shall be used 
except with the consent of and according to a 
system approved by the Board of Trade ; 

*' (B) No animal power or steam locomotives 
shall be used except with the consent of the 
local authority and of the road authority but 
that consent shall not be unreasonably with- 
held and if any question arises as to whether 
such consent is unreasonably withheld that 
question shall be referred to arbitration under 
this Order." 

By clause 68: "The Board of Trade shall 
make Regulations (in this Order referred to 
as * Board of Trade General Regulations ') for 
securing to the public and to passengers all 
. reasonable protection against danger arising 
from the use under this Order of mechanical 
power on the railways and in particular may 
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Police Clauses Act, 1847, in permitting 
such carriage to be used as a hackney 

by those Regulations make provision for all or 
any of the following purposes (that is to say) : — 
For regulating the rate of speed to be observed 
in travelling on the railways ; 

<*For regulating the number of carriages 
which may be run upon the railway coupled 
together ; 

»* For regulating the use of any bell whistle 
or other warning apparatus fixed to the engine 
or carriages ; 

" For regulating the lights which the Com- 
pany shall fix and maintain on or in the trains 
or carriages used on the railways ; 

"For regulating the dimensions form and 
mode of construction of carriages ; 

*'For regulating the emission of smoke or 
steam from engines used on the railways ; 

** For requiring the provision of brakes and 
other fittings including fenders and cow- 
catchers on the engines used on the railways ; 

<* For providing that engines and carriages 
shall be brought to a stand at any special 
points or under any special circumstances ; 

" For regulating the entrance to exit from 
and accommodation in the carriages used on 
the railways and the protection of passengers 
from the machinery of any engine used for 
drawing or propelling such carriages ; 

" For providing for the due publicity of all 
Board of Trade Regulations (whether General 
or Special) and of all bye-laws in force in re- 
lation to the railways by exhibition of the same 
in conspicuous pla^ses on the carriages and 
elsewhere.'* 

By clause 60 : " Subject to the provisions of 
this Order— The local authority of any district 
in which any portion of the railway is laid 
down may make bye-laws as to the following 
matters : — 

•* The rate of speed to be observed in travel- 
ling upon such portion of the railway ; 

'^ The distances at which carriages using 
such portion of the railway shall bo allowed to 
follow one after the other ; 

<* The stopping of carriages using such por- 
tion of the railway ; 

** The traffic on the road in which such por- 
tion of the railway is laid ; 

*' For regulating the placing and fixing on 
the carriages of advertisement boards and 
placards and notices and the removal thereof if 
the same are unsafe unsightly or inconvenient ; 
"For preventing overcrowding of the 
carriages; 

" For regulating the hours for the conduct 
of traffic other than passenger traffic." 

By clause 68: "(1) The Company at all 
times after the opening of the railways or any 
portion thereof for public traffic shall and they 
are hereby required to run a proper and suffi- 
cient service of carriages for artisans mechanics 
and daily labourers each way every morning 
and every evening (Sundays Christmas Day and 
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carriage plying for hire witliiii the borough 
of Dewsbury without having obtained a 
licence for the same. 

The question for the opinion of the 
Court was whether the Justices came to 
a correct determination in point of law. 

DanohwertSy K.C,^ and A. LleweUyn 
DcmeSy for the appellants. — If this deci- 
sion of the Justices is right every railway 
company will have to take out a licence 
for its carriages. The. undertaking is 
treated as a railway throughout the Spen 
Valley Light Railway Order, 1901— for 
example, in clauses 2, 3, and 45. The 
matters referred to in clauses 57 and 58 
could all be dealt with under the Town 
Police Clauses Acts, 1847 and 1889, and 
there would be competing authorities. 

[The Light Railways Act, 1896 (59 & 
60 Vict. c. 48), ss. 11 and 12, were also 
referred to.] 

MacTnorran, K.C, and C, F, Pritcha/rd^ 
for the respondent. — By the Town Police 
Clauses Act, 1847, ss. 3r and 38, hackney 
carriages had to be licensed, and in 1870 
the Tramways Act, 1870, was passed, by 
section 48 ^ of which the definition of 

Good Friday always excepted) at such hours 
not later than eight in the morning or earlier 
than five in the evening respectively as may be 
most convenient for such workmen going to 
and returning from their work at fares not 
exceeding one halfpenny for every mile or 
fraction of that distance. On Saturdays the 
Company in lieu of running such carriages 
after five o'clock in the evening shall run the 
same at such hours between noon and two 
o'clock in the afternoon as may be most con- 
venient for the said purposes. 

" (2) If complaint is made to the Board of 
Trade that such proper and sufficient service is 
not provided the Board after considering the 
circumstances of the locality may by order 
direct the Company to provide such service as 
may appear to the Board to be reasonable. 

*'(3) The Company shall be liable to a 
penalty not exceeding five pounds for every 
day during which they fail to comply with any 
order under this section." 

(3) Tramways Act, 1870, s 48 : ** The local 
authority shall have the like power of making 
and enforcing rules and regulations, and of 
granting licenses with respect to all carriages 
using the tramways, and to all drivers, con- 
ductors, and other persons having charge of or 
using the same, and to the standings for the 
same, as they are for the time being entitled 
to make, eoiorce, and grant wich respect to 
hackney carriages, and the drivers and other 
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haekney carriage was extended to a tram- 
way car, and to an omnibus by section 3 
of the Town Police Clauses Act, 1889.-* 
This is not a railway. If the cars run 
through the streets and take passengers at 
separate £eu:es they are hackney carriages. 

Lord Alverstone, C.J. ^ — The point 
raised in this Cajse does great credit to 
the ingenuity of those who have taken 
it, because it seems to me that any one 
who has experience of the legislation re- 
specting railways could not possibly have 
come to the conclusion that that which 
is for all effective purposes a railway was 
to be subject to the provisions of the 
Town Police Clauses Acts, 1847 and 1889, 
with regard to the licensing of the car- 
riages. The licensing sections are in the 
Act of 1847, and it is sufficient for this pur- 
pose to say that by section 37 of that Act 
the Commissioners may from time to time 
license to ply for hire such number of 
hackney carriages as they shall think fit. 
The control given by that Act to the 
town Commissioners is not only with re- 
spect to vehicles, but drivers and their 
general conduct and the way in which 
the carriages are to be managed. Then 
came the Act of 1889, which enables the 
Commissioners to make by-laws regulat- 
ing the badges to be wom^ the numbers 
to be placed upon omnibuses, the number 
of persons to be carried, and to secure 

persons having the charge thereof, and to the 
standings for the same in the streets and dis- 
trict of or under the control of the local autho- 
rity : Provided always, that in any district in 
which any of the powers aforesaid in relation 
to hackney carriages and the matters aforesaid 
in connexion therewith are vested in any autho- 
rity other than the local authority of such 
district, such authority shall have and may 
exercise the powers by this section conferred 
upon the local authority." 

(4) Town Police Clauses Act, 1889, s. 3 : 
** The term ' omnibus,' where used in this Act, 
shall include — Every omnibus, char-^-banc, 
wagonette, brake, stage coach, and other car- 
riage plying or standing for hire by or used to 
carry passengers at separate fares to, from, or 
in any part of the prescribed distance ; 
but shall not include — 

Any tramcar or ti-am carriage duly licensed 
under the provisions of the Tramways Act, 
1870, or of any Provisional Order made there- 
under and confirmed by Parliament, or under 
the provisions of any local Act of Parliament ; " 
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the fitness of the horses, the carrying and 
lighting of proper lamps upon the vehicle, 
and other objects ; it was, no doubt, 
thought desirable to prevent any question 
as to tramways not being included in that 
Act by implication, and therefore they are 
expressly excluded, it being the fact that 
they were already dealt with for certain 
purposes with regard to the local authority 
under section 48 of the Tramways Act, 
1870. It has been most ingeniously sug- 
gested, upon behalf of the respondent, 
that tramways were excluded from the 
Act of 1889 because there was special 
legislation with regard to them, and that 
every vehicle not excluded by the Tram- 
ways Act, 1870, comes within the defini- 
tion of "hackney carnage/' What is 
the right rule to be applied to such a 
case as thisi For a great many years 
there was legislation with regard to hackney 
carriages, culminating in the combined 
sections of the two statutes of 1870 and 
1889, and other statutes may have given 
the local authority other powers. Then 
there came into existence something 
resembling hackney carriages, and omni- 
buses — ^namely, tramcars; and it was 
thought desirable that they should be 
under the jurisdiction of the local au- 
thority, and accordingly there is an express 
enactment with regard to the powers of 
the local authority. A few years later a 
number of statutes were enacted, and there 
was legislation with regard to light railways 
and provisional orders made thereunder, 
and, as far as I know, everything was 
done by the Legislature to constitute the 
light railways railways in the sense of 
making them subject to many of the pro- 
visions as those to which railways were 
made subject by statutes passed since the 
time of the Railways Clauses Oonsoli- 
dation Act, 1845. Not a suggestion 
was made by those statutes that rail- 
ways were to be subject in this respect 
to the local authority. Then we come 
to the particular legislation contained 
in the light Railways Act, 1896, and 
the Orders of the Light Railway Com- 
missioners made thereunder. There is 
not a trace in the Light Railways Act, 
1896, of any intention to subject the 
light railways or their vehicles to the 
local authorities in this respect, but on 
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the contrary there are a number of sections 
indicating at any rate that the railway 
which is going to be constructed under the 
powers of that Act is to be subject to what 
I may call railway legislation. Further, 
the Order of the Light Railway Commis- 
sioners provides that the Board of Trade 
shall have jurisdiction with regard to 
many of the same kind of matters as 
those over which the local authority has 
jurisdiction with regard to hackney car- 
riages, and expressly reserving with 
regard to carriages such powers to the 
local authorities to make by-laws as 
it was thought right to give to them, 
with regaid to speed, the distances at 
which carriages should follow one another, 
with regard to stopping on the route, 
the traffic on the road, the advertisements 
upon the carriages which would be un- 
sightly, overcrowding, and the hours for 
conducting traffic. These correspond with 
the analogous provisions in section 6 of 
the Town Police Clauses Act, 1889. I 
think it is impossible to come to the con- 
clusion that if the Legislature meant to 
give the other powers which are contained 
in section 6 to the local authority, they 
would have cut down the rights of the 
local authority to the particular matters 
enumerated. The Justices have decided 
that every carriage on a light railway, 
though it is run under circumstances to a 
large extent entirely different from those 
which were contemplated when the 
Tramways Act, 1870, was passed, must 
be licensed, and I suppose the driver 
and conductor also. The absurdity 
would be too great. In my opinion, 
all the legislation tends to shew that a 
light railway carriage is a railway car- 
riage ; it is not a hackney carriage nor a 
tramcar. The appeal must therefore 
succeed. 

Kennedy, J.— I agree. 

Ridley, J. — I also agree. 

Appeal aUowed. 

Solicitors— Sydney Morse, for appellants; 
Sharpe, Parker, Pritchard, Barham & Law- 
ford, for respondent. 

[BepoHed by J. JS, Aldoud, Esq.t 
Barriiter-at-Larv, 
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[IN THE COURT OF APPEAL.] 
Vaughan Williams, L.J.- 
BOMERy L.J. 
Stirling, L. J. 
1905. 
Feb. 9, 10. 

[74 L. J. K.B. 352.] 
Limitation of Time — Action against 
Pvhlic Authority — Highways — Action to 
Recover Expenses Occasumed by Extra- 
ordinary Traffic — Puhlic Authorities Pro^ 
tection Act, 1893 (56 dj 57 Vict. c. 61), 
8. 1 {a)— Locomotives Act, 1898 (61 d: 62 
Vict. c. 29), s. 12, sub-s. 1 (6). 

The Public AuthoriHes Protection Act, 
1893, s, 1, limiting to six months the 
period within which an action must be 
brought, does not apply to an action against 
a pvMic authority to recover the expenses 
of extraordinary traffic for which the public 
authority is liable under the Highways and 
Locomotives {Amendment) Act, 1878, «. 23, 
as amended by section 12, sub-section 1 (c) 
of the Locomotives Act, 1898, where the 
damage has been done not by the public 
aiUhority or their servants, but by con- 
tractors under a contract to deliver stone 
to the public aut^hority within their borough 
in connection unth an improvement scheme 
which is in course of execution by the 
public authority, 
' The period within which such an action 
must be brought is, by the Locomotives Act, 
1898, s, 12, sub-8, 1 (6), ttoelve months from 
the date when the damage was donSj or six 
months from the completion of the work 
under the contract by the contractors to 
deliver the stone {whichever period is longer), 
hut not six numthsfrom the completion of 
the entire improvement scheme. 

Appeal by the defendant corporation 
against a decision of Darling, J., on 
further consideration. 

The defendant corporation in exercise 
of its public duty as local authority was 
widening a road in connection with an im- 
provement scheme, the work under which 
scheme was commenced in December, 

1902, and was going on in September, 

1903, within six months of the commence- 
ment of this action. By a contract dated 
April 1, 1902, certain contractors con- 
tracted to deliver certain stone and mate- 



\e was extended to a tn^iyiiaiBitiiiig 
rials to tl an omnibus by eectio^^ Wf ISSi'b^ 



one year ^ Olaus^ Act, 188i,„i,w*o 

were intend^y. }^ ^^^ ""^^^l 
with the impWt»k«P«^°«f'^*«?fJ2 
other purpoJ^s ^k^ey <»™^«**«j; 
last delivery of stV ^, ^••.f'^, ut* 
was on Ma^h 23. lV-Th« PO»^* ii-^ 

had brought the stonV* *^^'*v^ *^rl 

J- 1. ^ J wi&ve taken tfMtK 

a distance over roads w»*^^ ^_ f^ n 

of the plkintiffs and hS* ^py ^^ *• W^ 
roads by the haulage. 0%*/°^"^ f^ 
1904, this action was bW ^Jf ^-^^ 
plaintiffs, as highway autLl^*^ ^^^ 
section 23 of the Highways^ ., 
tives (Amendment) Act, "■ °'^'^* 
by section 12 of the Lococ 
1898, for the recovery of 
expenses, amounting to 520^. 6i 
curred in repairing certain main ^ 
reason of such damage, the certil 
the plaintiffs' surveyor for that 
having been given on January 4,1 
The defendant corporation, amongstT 
defences, pleaded that the actioil 
barred by section 1 of the Public Al 
rities Protection Act, 1893. Atl 
trial, subject to further argumenj 
points of law, Darling, J., 
sums due to the plaintiffs at 250/.1 
damage done before February 11, 
that is, more than twelve monthis befl 
the commencement of the action ; andl 
50^. for damage done between that dal 
and March 23, 1903~that is, more tha| 
six months before, but within tweh 
months of the commencement of thcl 
action. 

On farther consideration, Darling, J.,^ 
held that section 1 of the Public Autho- 
rities Protection Act, 1893, was not 
partially repealed by section 12, sub- 
section 1 (6) of the Locomotives Act, 
1898,^ and applied to the case, so that no 

(I) Public Authorities Protection Act, 1893, 
8. 1 ; " Where after the commencement of 
this Act any action, prosecution, or other 
proceeding is commenced in the United King- 
dom against any person for any act done in 
pursuance, or execution, or intended execution 
of any Act of Parliament, or of any public duty 
or authority, or in respect of any alleged neglect 
or default in the execution of any such Act, 
duty, or authority, the following provisions 
shall have effect (inter alia) : (a) The action, 
prosecution, or proceeding shall not lie or be 
instituted unless it is commenced within six 
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^^/'^'f^^'Tf the plaintiffs' daim wbb reoover- 

Eaiiraeraaiiiimf -• i.xi-- j-iv_j x ^5 



i ■ r. -, ■ -m, »^ the defendant corporation. 

^£ ' * ^^ plaintiflfa appealed. 

&iitiimjsiiotlNiii|^tc^}Wy K.C^ and Theobald Mathew^ 
ia!fiafjiati(ii,u)d the plaintiffs. — ^The Public Autho- 
Qitfiijeieii^iiies Protection Act, 1893, has no appli- 
ibjiaeilndyiUtion. The defendants were, no doubt, 
p^i^iitiin^^arrying out the improvement scheme 
^ 'A ii'Qnder their Act, but the actual bringing 
i^ii Itbly of the stone was not an act done *^ in pur- 
^:d, ipoQ ^ suance, or execution, or intended ezecu- 
'k nastn; tion of any Act of Parliament, or of any 
MoflSg public duty or authority." Therefore 
l^^i the damage done to the highway by 
erajTdyf taking the stone over it was only an 
mk, indirect result of something which the 
tiiii i defendants were doing under their Act, 
tbi^ and that is not enough to bring it within 
section 1 of the Act of 1893 — Jeremiah 
AmMer <fc SonSf Zim, v. Bradford Cor- 
poration [1902],^ Milford Docks Co. v. 
MUford Haven Urban Council [l90l],' 
and Sharpington v. FvXham Guardiana 
[1904].^ Again, there has been no neglect 
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months next after the act, neglect, or defoult 
complained of, or, in case of a continaance of 
injoiy or damage, within six months next after 
the eeasing thereof." 

The Highways and Locomotives (Amendment) 
Act, 1878, B. 23, enabled the highway anthority 
to recover expenses of extraordinary traffic 
certified by their surveyor in a summary manner 
from any person ** by whose order " the traffic 
was conducted. 

^ Locomotives Act, 1898, s. 12, sub-s. 1 : "Sec- 
tion 23 of the Highways and 1 Locomotives 
(Amendment) Act, 18.78 (which relates to the 
recovery of expenses of extraordinary traffic), 
shall be amended as follows : — 

" (a) Expenses under that section shall cease 
to be recoverable in a summary manner, but 
may be recovered if not exceeding 2507. in the 
County Court, and if exceeding that sum in the 
High Court. 

"(ft) Proceedings for the recovery of any 
expenses incurred after the passing of this Act 
shall be commenced within twelve months of 
the time at which the damage has been done, 
or where the damage is the consequence of any 
particular building contract, or work extending 
over a long period, shall be commenced not 
later than six months after the completion of 
the contract or work. 

"(0) There shall be substituted for the 
words * by whose order * the words * by or in 
consequence of whese order.' '' 

(2) 71 L. J. Ch. 744 j [1902] 2 Ch. 685. 

(3) 65 J. P. 483. 

(4) [1904] M.O. 345; 73 L. J. Ch. 777; 
E1904] 2 Ch. 449. 
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or default in the execution of any act, 
duty, or authority within the section. 
The cases upon which Darling, J., relied 
in his decision were cases of tort, or of 
default of that nature. 

[Vadghan Williams, L.J., referred to 
M'Oowan v. MiddleUm [i883].*] 

The act which caused the damage was 
done by the contractors, and not by the 
defendants or their servants. The defen- 
dants would not have been responsible at 
all under the Highways and Locomotives 
(Amendment) Act, 1878, s. 23, apart 
from the words " in consequence of whose 
order," which were added by the Amend- 
ment Act of 1898 — Kent County Council 
V. Oerard (Lord) [l897].® 

Assuming the Act of 1893 not to 
apply, the only question is as to the 
meaning of section 12 of the Act of 1898. 
The improvement scheme in this case is 
a '' work extending over a long period " 
within the meaning of that section, and 
the plaintiffs had six months after the 
completion of the improvement scheme 
within which to bring their action. The 
work in consequence of which the damage 
was done was the entire improvement 
scheme, which was not concluded within 
six months before the action was com- 
menced. In any case the shortest period 
of limitation under that section is twelve 
months, and the plaintiffs would be en- 
titled to recover the 50Z. for the damage 
incurred within twelve months before the 
issue of the writ. The period of six 
months mentioned in section 12 is addi- 
tional to the period of twelve months 
previously mentioned. The decision of 
Bigham, J., in Epsom Urban Council v. 
London County Council [l90o]^ is, no 
doubt, an authority against that view, but 
the point is very shortly dealt with in his 
judgment. 

Assuming that the Public Authorities 
Protection Act, 1 893, applied to proceed- 
ings under the Highways and Locomo- 
tives (Amendment) Act, 1878, the general 
provisions of the Act of 1893 must be 
taken to have been repealed by the special 

(5) 52 L. J. Q.B. 355 ; 11 Q.B. D. 464. 

(6) [1897] M.C. 75. 326; 6G L. J. Q.B. 251, 
677; [1897] 1 Q.B. 361 ; [1897] A.C. 633. 

(7) [1900] M.C. 269; 69 L. J. Q.B. 933; 
[1900] 2 Q.B. 751 ; 64 J. P. 726. 
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legislation contained in section 12 of the 
Act of 1898. 

Hume-WiUiamaf K.C, and HanaeU, for 
the defendants. — The decision appealed 
from was right, both under the Public 
Authorities Protection Act, 1893, and 
under the Locomotives Act, 1898. The 
Act of 1893 contemplates acts of commis- 
sion and omission, and applies to the pre- 
sent case. The act done was the widening 
of the road and incidentally the obtaining 
of the stone for the purpose, and the cause 
of action is the damage so occasioned — 
Highways and Locomotives (Amendment) 
Act, 1878, 8. 23, amended by the Act of 
1898, s. 12, and Hill d: Co. v. Thonuu 
[l893] ^ and Midland Hailway v. Withing- 
ton Local Board [i883].^ 

[RoMEB, L. J. — The damage was done 
by the contractors, who were not the 
servants of the defendants.] 

It was done by the defendants in the 
sense that they are responsible for the 
damage, and, if liable to be sued for it, 
they are entitled to the benefit of the 
Public Authorities Protection Act, 1893. 

The action is also barred by section 12 
of the Act of 1 898. The period of limita- 
tion applicable to this case under that 
section is six months from the conclusion 
of the work done under the contract 
between the defendants and the contract 
tors, which expired more than six months 
before the commencement of this action. 
The period of siz months mentioned in 
the latter part of section 12, sub-sec- 
tion 1 (6) is alternative to the period of 
twelve months mentioned in the earlier 
part of the sub-section, and not additional 
to it — Epaom Urban ComusU v. London 
CourUy CouneUJ There is no conflict 
between the Public Authorities Protec- 
tion Act, 1893, and the Locomotives Act, 
1898, and the different periods of limita- 
tion can co-exist. 

Theobald Mathew, in reply. 

Vauohan Williams, L.J.— With a 
great deal of the judgment of Mr. Justice 
Darling which has been read to us I 
agree entirely. 1 agree entirely with him 
that the Public Authorities Protection 

(8) 62 L. J. M.O. 161 ; [1893] 2 Q.B. dZ3,per 
Bowen, L.J. 

(9) 52 L. J. Q.B. 689; 11 Q.B. D. 788. 
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Act, 1893, is not repealed, as to public 
authorities, by the Locomotives Act, 1898, 
and I entirely agree with him that the in- 
troduction in these Actsrespectively of dif- 
ferent periods of limitation does not cause 
the two Acts to conflict in any manner 
whatsoever. The hct that with regard 
to the general public the limitation may 
be fixed at one time, and that with regard 
to members of the special public whom the 
Legislature has thought fit to protect with 
a particular limitation which has nothing 
to do with the Locomotives Act, 1898, it 
has fixed a different and a shorter limita- 
tion, does not make those two Acts con- 
flict. Of course, when Mr. Justice Darling 
had once decided the case upon this point, 
so far as he is concerned he does not give 
a judgment on any other point, and I 
need not consider his judgment with 
reference to other matters. But with re- 
ference to this particular point upon which 
Mr. Justice Darling really disposed of the 
a<:tion I cannot agree with him, not 
because I differ from the observations to 
which I have just referred, but because 
in my judgment the Public Authorities 
Protection Act, 1893, has no application 
to this case at all; and my reason for 
saying that is this— that the contractor 
who acted in this case was in no sense 
the servant of the local authority, the 
Folkestone Corporation. Under those 
circumstances, if the old Act of 1878 
had stood unaltered, which used the 
word "by," it is plain that no pro- 
ceedings whatsoever could have been 
taken against this local authority for 
the damage which was done to this road. 
They require no protection, because the 
Act which was done was not done by 
them or done by their servants. There- 
fore, in my judgment we have nothing to 
do with the Public Authorities Protec- 
tion Act, 1893. That beiog so, we must 
now dispose of the points which were not 
discussed by Mr. Justice Darling at all. 
That is really a question of the date from 
which the statutory limitation here will 
run. 

Looking at the Act of 1898, we find 
this state of things— first, that by sec- 
tion 23 of the Highways and Locomotives 
(Amendment) Act, 1878, the remedy 
under that Act of 1878 was a wholly 
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different remedy, by way of summary pro- 
ceedings before the magistrates, and the 
sole o^ect of those proceedings was the 
recovery of certain expenditure incurred 
by the public authority. Section 12, 
sub-section 1 of the Locomotives Act, 
1898, amends section 23. The first 
alteration that I may call attention to 
is this — ^that clause (c) says : '* There 
shall be substituted for the words ^by 
whose order' the words ^ by or in con- 
sequence of whose order.' " The circum- 
steoices under which the remedy can be 
applied are altered. The alteration is 
an alteration from the Court of sum- 
mary jurisdiction to the High Court, 
and the remedy is an action brought 
by the plaintiffs to recover damages 
for the injury done to the road, and not 
merely an action to recover a certain 
amount of expenditure. It is quite true 
that the certificate as to the amount of 
the expenditure is a condition precedent 
to recovering a verdict or a judgment in 
the action, but nevertheless it is plain 
that not only is the Court altered, but the 
remedy which can be obtained by legal 
proceedings is altered also. That being 
so, I proceed to look at the other two 
clauses of sub-section 1 of section 12. 
Clause (a) says, "Expenses under that 
section " — that is, section 23 of the Act 
of 1878 — "shall cease to be recoverable 
in a summary manner, but may be re- 
covered if not exceeding 250^. in the 
County Court, and if exceeding that sum 
in the High Court." Then clause (5) is, 
"Proceedings for the recovery of any 
expenses incurred after the passing of 
this Act shall be commenced within 
twelve months of the time at which the 
damage has been done, or where the 
damage Ls the consequence of any par- 
ticular building contract, or work extend- 
ing over a long period, shall be com- 
menced not later than six months after 
the completion of the contract or work." 
First I will deal with the view which was 
put to us by counsel for the appellants 
as to the meaning of the words " work 
extending over a long period " in this 
clause (6) of section 12. I cannot accept 
counsel's view that the work extending 
over a long period entitles the plaintiffs 
in this case to say that the statutory 



limitation does not begin to run until 
the end of all the works comprised in the 
scheme. I do not think it is necessary 
to deal with this at any length, because, 
in my opinion, whatever might or might 
not be potentially included in the words 
" extending over a long period," every one 
takes the view that the work thus men- 
tioned must be one work — ^that there 
must be a unity of work ; and in my 
judgment, on the facts here, and par- 
ticularly having regard to the date when 
the contract for the carrying of the stone 
was entered into, it is quite plain that 
the work which was necessitated and 
contemplated in the carrying out of the 
scheme was not one work with the carry- 
ing of the stone. 

Under those circumstances, I have 
now to consider from what date the 
statutory limitation ought to run. Prima 
facie (and here I am taking the view 
which it is obvious Mr. Justice Darling 
took all through his judgment) the 
limitation is twelve months from 
the time ab which the damage has 
been done. If it runs from that point, 
then counsel for the respondents tell me 
that the amount of damage recoverable 
would be 50Z. But they say it does not 
run from that date. They say that 
that limitation of twelve months from 
the time the damage was done has no 
application in a case where the damage 
is in consequence of any particular build- 
ing contract or in a case of the work 
extending over a long period, and they 
say therefore that the statutory limitation 
will be for a period within six months 
after the completion of the contract or 
work, -and they say the plaintiffs are 
entitled to recover nothing. I cannot 
agree with that contention. I think the 
statutory limitation la intended to be 
from a period within twelve months of 
the doing of the damage, and I think 
that these subsequent clauses are intro- 
duced merely for the purpose of extend- 
ing the twelve months to a further period 
in cases where the twelve months' limita- 
tion would operate oppressively. Under 
those circumstances, in my judgment it is 
not right to say that the plamtifb here 
can recover nothing. I think they are 
entitled to recover tiie 50^. in respect of 
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the damage done within the twelve 
months. I have only to add one word 
about the argument that counsel for the 
plaintiffs put forward in reply. It 
was suggested that the latter part of 
clause (6) was only meant to apply in a 
case where the action was brought, not 
against the person by whom the damage 
was caused, but against the person in 
consequence of whose order the damage 
resulted. I do not see anything what- 
ever in the section which would justify 
us in so reading it ; but I thus far agree 
with the argument, that I have no doubt 
that these words were introduced into the 
Act of Parliament very much for the 
reason that the Legislature considered, 
when they were introducing into 
this Act of Parliament a liability by a 
man who had not done the acts which 
caused the damage either by himself or 
his servants, that it might be convenient 
in such cases that there should be an ex- 
tension of the time within which the 
action must be brought. That I daresay 
was the motive, but I cannot limit the 
words of the section in the way counsel 
for the plaintiffs has suggested. The 
result of all this will be that the plaintiffs 
will be entitled to recover damages to the 
extent of 50Z. We think that the result 
of this as to costs ought to bo that the 
plaintiffs will have the costs of the 
appeal. We do not think there ought to 
be any costs of the trial before Mr. 
Justice Darling on one side or the other. 
The appeal will be allowed with costs, and 
judgment entered for the plaintiffs for 50^. 

EoMEB, L.J. — I am of the same opinion 
as my Lord in this case. In the first 
place, it is to me clear that the Public 
Authorities Protection Act, 1893, has no 
application to this case. It was admitted, 
a^d rightly admitted, on behalf of the 
defendants that they could not say that 
this was an action, prosecution, or pro- 
ceeding in respect of any alleged neglect 
or default in the execution of an Act of 
Parliament, or of a public duty or autho- 
rity, but they contended that it was au 
action, prosecution, or proceeding against 
a person — which includes a corporation — 
for an act done in pursuance or execution, 
or intended execution, of the defendants' 
public duty or authority. When the 
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facts of the case are considered, it is clear 
that this action does not &I1 at all within 
those words which I have just read. The 
damage done to the road in question was 
done by certain contractors, and those 
contractors were not the servants or 
agents of the defendants in doing that 
damage. The contractors were simply 
persons who contracted to deliver certain 
stone and material within the limits of the 
defendants' borough, and the way they 
should do that was for them and not for 
the defendants to consider. Therefore it 
certainly could not be said that these acts 
were anything done by the defendant 
corporation in pursuance or execution, 
or intended execution, of any Act of 
Parliament or any public duty or autho- 
rity ; and I need scarcely point out that 
it certainly cannot be said that the oon- 
tractoi*s when they did the damage were 
acting in pursuance or execution, or 
intended execution, of any Act of Parlia- 
ment, or in consequence of any public 
duty and authority, for they had none. 
That shews, to my mind, that this Act 
has no application to the present case. 
This point does not appear to have been 
brought to the attention of Mr. Justice 
Darling; at any rate, he has not dealt 
with it in his judgment. He appears to 
have only considered the point whether, 
assuming the Act of 1893 applied, it had 
been repealed, and if at all to what extent, 
by the Locomotives Act, 1898. 

Having decided that the Act of 1893 has 
no application to this case, we have to con- 
sider whether the plaintiff, in bringing 
this action, are within the limitations of 
time imposed by section 12 of the Loco- 
motives Act, 1898. Speaking for myself, 
I must say that that section is a difficult 
one to construe, and I can see that many 
questions may arise upon it hereafter of 
great difficulty. If I look at section 12, 
sub-section 1 (6) of that Act, and only 
look at the first words of clause (6), it is 
clear that the plaintiffs would be entitled 
to recover something in this action — 
namely, a sum, I believe, of about 60Z. — 
in respect of damage done within twelve 
months before the time of action brought. 
But it was said on behalf of the defen- 
dants, as against that view, that that 
limited right of the plaintiffs was 
cut down by the subsequent words of 
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dause (6) — ^fchat is, it was said that 
the damage was in consequence of work 
extending over a long period, and there- 
fore the action had to be brought not 
later than six months after the com- 
pletion of the work. If I should 
come to the conclusion that any items 
that were in respect of damage caused 
within twelve months before action 
brought were ousted in consequence of 
being done in pursuance of work which 
would curtail the right to bring the action, 
I should hesitate to say that the work 
could be said to be work extending over a 
long period within the meaning of the 
words used in clause (6). But though 
it does appear to me a difficult point, I 
cannot help thinking that the retd effect 
of clause (6) is this— that all items of 
damage which were done within twelve 
months before action brought are re- 
coverable by the action, and that the 
second part of clause (6) was intended to 
give an extended time within which an 
action may be brought to recover expense 
in respect of damages done, and not to 
curtail any limitation of action imposed 
by the earlier portion of clause (6). 
I gather this from the wording of the 
clause and the use of certain expressions 
in it, and in particular the use of the 
expression " or where the damage is the 
consequence of any particular building 
contract or work extending over a long 
period." The words "long period" to 
my mind shew that what the Legislature 
were aiming at was to give a right to 
recover expenses in respect of damage 
which would otherwise have been barred 
by the earlier part of the sub-section. The 
Legislature clearly contemplated the work 
extending over so long a period that, but 
for the added words, the earlier part 
of the clause would apply. At any 
rate, that is the view I take of this sub- 
section, although, speaking for myself, I 
cannot say for a moment that the sub- 
section is perfectly clear. That being so, 
it appears to me there is no answer 
to the plaintiffs' claim in this action to 
the extent of 50^. With regard to the 
balance of the claim, I think the plain- 
tiffs are haired, because they do not fall 
' within the earlier part of clause (6), 
and they cannot bring themselves within 
the latter part of clause {b) unless they 
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can make out that the work (following 
the words used and applicable to this 
case in that part of the clause) was not 
completed within six months before action 
brought. That leads me to consider — ^what 
is really to my mind in all these cases 
a question of fact — what was the work in 
the present case which was being done and 
the consequence of which was that damage 
was done to the highway. On that matter 
of fact I come to the conclusion in this 
case that we cannot regard the whole of 
the work that was being done by the 
defendants, in respect of any portion of 
their improvements, as constituting for 
the purposes of this case one work. I 
think in the circumstances of the present 
case the real work was that which was 
being done by the contractors under the 
separate contract between the contractors 
and the defendant corporation in respect 
of which the cartage occurred from which 
damage was caused to the highway. I 
think that was a separate work. It was 
that work, and that work alone, which 
necessitated the cartage which caused the 
damage, and that cartage clearly came to 
an end long before the six months before 
the commencement of the action, and due 
notice of that was given to the plaintiffs 
by the defendants accordingly, almost 
immediately after, if not on the very day 
the cartage ceased and the contract with 
the contractors came to an end. I think 
that is the true view to take on the ques- 
tion of fact arising in this case, and that 
therefore the plaintiffs, beyond the 50^., 
can recover nothing in this action. 

Stirling, L.J. — I have come to the 
same conclusion. The first point is 
whether the Public Authorities Pro- 
tection Act, 1893, applies. I think not. 
The material facts are these — that the 
defendants, the Folkestone Corporation, 
being about to repair certain roads, 
in respect of which they were the 
highway authority, entered into a con- 
tract with contractors for the supply of 
stone to enable them to do so. The con- 
tractors brought the stone from a distance 
over roads beyond the district of the 
Folkestone Corporation and within the 
authority of the Kent County Council 
and damaged those roads. Kow the 
Folkestone Corporation are called upon 
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under the Acts of 1878 and 1898 to pay 
the ezpensee occasioned to the Kent 
County Council by the damage which has 
been done in that way to the roads. The 
contractors were not servants of the cor- 
poration at all; they were independent 
contractors, and they acted as they did 
simply in order to carry out the contracb 
which they had entered into with the 
Corporation of Folkestone, and not in 
the exercise of any public authority 
whatever. It is contended on behalf of 
the defendants that the A.ct of 1893 
applies, and that this is an action 
brought for an act done in pursuance 
or execution, or intended execution, of 
an Act of Parliament or a public duty 
or authority — an act done by the 
Corporation of Folkestone. Inasmuch as 
the contractors were not the servants 
of the corporation, it certainly was not 
done by the corporation, and in my judg- 
ment it was done by the act of the con- 
tractors, and they were not acting in the 
execution of any public duty or autho- 
rity, but, as I have already said, simply 
in performance of the private obligation 
which arose from the contract they 
entered into with the Folkestone Cor- 
poration. Therefore, in my judgment, the 
Act of 1893 does not apply at all. 

We then have to consider whether 
section 12 of the Locomotives Act, 1898, 
applies. Both sides attempted to bring 
the case within the second alternative of 
clause (6) of sub-section 1 of that section. 
It was contended that the damage was the 
consequence of work extending over a long 
period, but the contentions of the plain- 
tiff and defendants as to what that work 
was were different. It was said on behalf 
of the plaintiffs that that work was a 
scheme of improvement within the borough 
of Folkestone. That scheme commenced 
to be executed, I think, in the year 1902, 
and continued to be executed until Sep- 
tember, 1903, and the action was brought 
on February 11, 1904, and consequently 
was brought within six months of the 
completion of the work. In my judg- 
ment, the work of which the damage was 
the consequence was not that scheme of 
improvement, but was the work done in 
pursuance of the contract with the con- 
tractors for the supply of stone ; and the 
stone, it appears, was ordered not ex- 
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dusively for the purpose of that scheme of 
improvement, but also for other purposes 
of the corporation, and the contract came 
to an end not later, at any rate, than 
March 31, 1903, and consequently the 
six months' period had long elapsed 
before the action was brought. That 
being so, it was said that the plain- 
tiffs were limited to bringing their action 
under clause {b) of section 12, sub-sec- 
tion 1, to the period of six months from 
March 31, 1903, and were not entitled to 
bring it in respect of damage which was 
done within twelve months of the time 
the action was brought ; in other words, 
the periods within which the action was 
to be brought were divided by that por- 
tion of the sub-section into two classes — 
one as to which there was a twelve 
months' limitation, and the other as to 
which there was a six months' limitation, 
and that an action could not be brought 
within both of them. I do not so read 
the section. It seems to me the meaning 
of the section was that the authority 
complaining might bring the action within 
twelve months after the damage had been 
done and recover in respect of damage 
which was done within that period ; and 
that further, and in addition to that, the 
authority might recover damages which 
had not been caused within the twelve 
months, providing it was damage which 
was the consequenoe of a building contract 
or work extending over a long period, 
and in that case the action was to be 
commenced not later than six months 
after the completion of the contract I 
think, therefore, that the defendants 
have not shewn a good defence in respect 
of the damage which resulted during the 
period between February 11, 1903, and 
March 31, 1903, when the contract ex- 
pired, and in respect of which the learned 
Judge has assessed the damage at 501. 
Consequently there must be judgment 
for the plaintiffs for 50^. 

Appeal ctUotoed. 

Solicitors — Church, Adams & Prior, agents for 
C. Turner, Maidstone, for plaintiffs; Holt, 
Beever Sc Growdy, agents for A. F. Kidson, 
Folkestone, for defendants. 

[BeporUd by A, Cordery, Etq.^ 
BarrigterHU-La/iv, 
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Feb 13,18. / ^. I>iOK Keek & Co. 
[74 L. J. K.B. 359.] 

Local Government — Tramtoay — Recon- 
simiclion under Statutory Powers — Ob- 
etruetion to Highway. — Damage Arising 
therefrom — Liability of Independent Con- 
tractor — London County Tramways 
{Electrical Powers) Act, 1900 (63 d: 64 
Vict, c, eexxxmii.)j s. 6 — Public Authori- 
ties Protection Act, 1893 (56 <£r 57 Vict. 
0. 61), s. 1. 

In converting a tramway system from 
horse traction to electrical driving power ^ 
the alterations were carried out in such a 
way as to he an obstruction to a highuxiy. 
The alterations were so carried out with a 
view to maintain a continuous service of 
tramcaars on a double set of rails^ but there 
was no obligation to do so. The statute 
under which the alterations were made con- 
tained a clause, *^ Subject to the provisions 
of this Act, the council, for the purpose of 
working the tramways by elect/ncal power 
. . . vnay exercise the following powers 
(thai is to say) : . . . ihey may reconstruct 
or make such alterations of the tramways, 
and may execute aU su^ works on or in 
connexion thereunth, in over or under the 
streets or roads in which the same are laid, 
as may be necessary for adapting the same 
to be so worked " : — Held, that the clause did 
not authorise the obstruction to the high- 
way, inasmtush as the works constructed 
were not works necessary for adapting the 
tramways to be worked by electricity. 

The provisions of the Public Authorities 
Protection Act, 1893, do not apply to the case 
of an independent contractor, who under a 
contract with a public authority, and for 
his own profit, carries out works which that 
authority are by statute authorised to execute. 

Action tried without a jury by Warring- 
ton, J.y Bitting as an additional Judge of 
the King's Bench Division. 

The action was brought to recover com- 
pensation for the damage done to the plain- 
tiffs' omnibuses by the works executed by 
the defendants in the highway. The de- 
fences were — ^first, that the obstructions 
were placed in the road under statutory 
authority ; and secondly, that the action 
was brought more than siz months after 



the cause of action occurred, and that the 
action was therefore barred by the Public 
Authorities Protection Act, 1893. It 
was arranged that his Lordship should 
decide the question of liability, leaving 
the amount of the damages to be ascer- 
tained subsequently. 

The London County Council, prior to 
the year 1 900, purchased, under statutory 
powers, the South London Tramways of 
the London Tramways Co., and by the 
London County Tramways (Electrical 
Powers) Act, 1900, provision was made 
for the substitution of electrical for horse 
traction on their tramways. The material 
section of this Act is section 6, which is 
in the following terms : " Subject to the 
provisions of this Act the Council for the 
purpose of working the tramways by 
electrical power . . . may exercise the 
following powers (that is to say) : — ... 
They may reconstruct or make such altera- 
tions of the tramways and may execute 
all such works on or in connexion there- 
with in over or under the streets or roada 
in which the same are laid as may be 
necessary for adapting the same to be so 
worked." The special Acts of the London 
Tramways Co. and the Tramways Act, 
1870, provide that the uppermost surfJEice 
of the rail shall be on a level with the 
surface of the street, and that the rights 
of the public to pass over or along the 
streets shall not be abridged save as in 
the Acts provided. For the purpose of 
effecting the conversion of the South 
London system of tramways, the London 
County Council made a contract with the 
defendants, dated December 31, 1902, by 
which the latter undertook the work 
described therein and in a specification 
annexed, at a certain price. The speci- 
fication provided, amongst other things, 
that the contract should include the pro- 
vision and maintenance of all temporary 
lines, turn-outs, and cross-over roads to be 
used during reconstruction, so as to inter- 
fere as little as possible with the tramway 
traffic. The contract and specification 
also contained provisions casting upon the 
defendants the duty of observing the pro- 
visions of the statutes, and the responsi- 
bility for all damage caused by interference 
with traffic or o3ierwise. Clause 13 of 
the specification particularly provided for 
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the oontinuanoe of the tramway traffic. 
It was not suggested that there was any 
obligation on the County Council to main- 
tain any particular service of tramcars. 

For the purpose of maintaining the traffic 
on a double line of rails, and with a 
desire, at the same time, to interfere as 
little as might be with the ordinary 
traffic, the defendants laid between the 
kerb on one side of the road and the per- 
manent tramway a temporary line of 
rails, at the same time closing altogether 
the other half of the road. The one 
half which was open for traffic was thus 
occupied by one of the two permanent 
lines and by the temporary Une. The 
temporary line was constructed of rails 
with a bevel on either side from the 
ground to the height of two inches or 
thereabouts, and with a groove in the top 
to take the flange of the wheel; the 
uppermost surface of the rails was there- 
fore not on a level with, but was above 
the surface of the street. At intervals 
there were damps and nuts projecting 
above the surface of the raised rails. At 
the two ends of each section so dealt with, 
caUed a " turn-out," a junction was made 
between the temporary line and the per- 
manent tramway. The plaintiffs were 
omnibus proprietors using the roads on 
which the work was done. 

His Lordship found as a fact that the 
raised rails were an obstruction to the 
highway and caused damage to the plain- 
tiffs' omnibuses ; that it would have 
caused great public inconvenience to 
interrupt the service of cars, and that 
less real interference to ordinary traffic 
is caused by the construction of a '' turn- 
out " than by carrying on the tram service 
on a single line with *' cross-overs " at 
intervals. He also held that the defen- 
dants had not been guilty of negligence 
in executing the works authorised by the 
statutory powers. 

Avory^ K,0.^ and Simon^ for the 
plaintifib. — This is an obstruction to the 
highway, and a public nuisance. It is not 
sufficient to say that it is ancillary to the 
principal object authorised ; the particular 
act complained of must be authorised — 
Eapier v. London Tramways Co. [i893].^ 
(1) 63 L. J. Ch. 36; [1893] 2 Oh. 588. 



The Public Authorities Protection Act, 
1893,* does not apply to the case of an 
independent contractor. It only protects 
the public authority itself or an officer or 
servant of the public authority — Parker 
v. London Cownty Council [1904V 5^ 
Tdun [1899]/ Gremwellv. HoweU -nsooy 
Stringer v. Barker [l879j,^ and Kent County 
Council V. Folkestone Corporation [l905].^ 
The title of the Act of Parliament may 
be referred to to assist in the construc- 
tion of the language — Fielden v. Morley 
Corporation [i898]® and Att.-Gen. v. 
Margate Pier and Harbour Co. [1900].® 

Rueggy K.C.j and Glasgow^ for the de- 
fendants. — The work necessarily involved 
a nuisance to the public by interference 
with the highway. All works which were 
reasonably necessary for the purpose of 
adapting the old system to the new are 
within the purview of section 6 of the 
London County Tramways (Electrical 
Powers) Act, 1900. It could not have 
been in the contemplation of anybody 
that the working of the system should 
be stopped altogether. In the next place, 
the defendants are protected by the Public 
Authorities Protection Act, 1 893 ^— Penny 
v. Wimbledon Urban Council [l899] ^° and 
OreenweU v. HowellJ^ 

Avory^ Z.C., replied. Cvr. adv. vult. 

Feb. 18. — ^Warrington, J., read a judg- 
ment, in which, afber stating the facts to 
the efl*ect above stated, he continued : 

The first question is, Were the acts of 

(2) The Public Authorities Protection Act, 
1893» s. 1, enacts : " Where after the commence- 
ment of this Act any action, prosecution, or 
other proceeding is commenced in the United 
Kingdom af;ainst any person for any act done in 
pursuance, or execution, or intended execution 
of any Act of Parliament, or of any public duty 
or authority, or in respect of any alleged neglect 
or default in the execution of any such act, duty, 
or authority, the following provisions shall have 
effect : (a) The action, prosecution, or proceed- 
ing shall not lie or be instituted unless it is 
commenced within six months next after the 
act, neglect, or default complained of." 

(3) 73 L. J. K.B. 561 ; [1904] 2 K.B. 501. 

(4) 68 L. J. P. 101 ; [1899] P. 236. 

(5) 69 L. J. Q.B. 461 ; [1900] 1 Q.B. 636. 

(6) W. N. (1879), 127. 

(7) Ante, p. 74; 74 L. J. K.B 352; [1905 
1 E.B. 620. 

(8) 67 L. J. Ch. 611 ; [1899] 1 Ch. 1. 

(9) 69 L. J. Ch. 331 ; [1900] 1 Ch. 749. 
(10) 68 L. J. Q.B. 704 [1899] 2 Q.B. 72. 
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the defendants authorised by the statutes ! 
It is, I think, clear that the acts of the 
defendants would be a cause of action to 
the plaintiffs unless they were so autho- 
rised; and, further, that if the acts in 
question are authorised expressly or by 
necessary implication, the defendants 
would be excused, although the doing of 
them may occasion a nuisance, public or 
private. It is contended that the works 
constructed by the defendants are works 
necessary for adapting the tramways to be 
worked by electricity, and are therefore 
authorised by section 6. [His Lordship 
read the section, and continued :] The 
words in question appear to me to point 
to permanent alterations, and not to 
temporary expedients for carrying on the 
tramway traffic. I cannot adopt the 
defendants' construction; in my opinion 
the works they have constructed are not 
necessary for adapting the tramways to 
be worked by electricity, but were neces- 
sary (if at all) for maintaining the tramcar 
service uninterrupted. Works for this 
purpose are, in my judgment, not covered 
by the Act, and the defendants are ac- 
cordingly not protected by it. 

Then arises the question whether, as to 
causes of action arising more than six 
months before the date of the writ, the 
action is barred by the Public Authorities 
Protection Act, 1893. The full title is 
as follows: ''An Act to generalize and 
amend certain statutory provisions for the 
protection of persons acting in the execu- 
tion of statutory and other public duties " ; 
and section I runs thus : [His Lordship 
read the section, and continued :] It has 
been held that the protection of the Act 
extends to the officers of a public body 
and to persons acting under their direct 
mandate — GreenweU v. Howell * ; but there 
is no case deciding that it extends to 
independent contractors doing under con- 
tract, and for their own profit, the works 
which the public body is authorised to 
do. In the absence of authority I should 
have been prepared to hold that con- 
tractors undertaking work for their own 
profit are not within the protection of an 
Act passed, as this is, '* for the protection 
of persons acting in the execution of 
statutory and other public duties/' (As 
to reading the title as part of the Act, see 



Fielden v. Morley Corporation^) I am 
glad to find that this view is supported 
by a decision of the Court of Appeal in 
KerU County Council v. Folkestone Cor- 
porationJ Without going through the 
facts in detail, I may say that the 
question distinctly arose whether the 
statute applied to the case of contractors. 
Lord Justice Yaugban Williams said 
this 11 : " But with reference to this par- 
ticular point, upon which Mr. Justice 
Darling really disposed of the action, I 
cannot agree with him, because, in my 
judgment, the Public Authorities Pro- 
tection Act, 1893, has no application to 
this Act at all, and my reason for 
saying that is this, that the contractor who 
acted in this case was in no sense the 
servant of the local authority, the defen- 
dants, the Folkestone Corporation." 
Lord Justice Romer dealt with the point 
as follows : '' In the first place, it is to me 
clear that the Public Authorities Pro- 
tection Act, 1893, has no apphcation to 
this case. It was admitted, and rightly 
admitted, on behalf of the respondents, 
that they could not say that this was an 
action, prosecution, or proceeding in 
respect of any alleged neglect 6r de&ult 
in the execution of an Act of Parliament 
or of a public duty or authority, but they 
contended that it was an action, prose- 
cution, or proceeding against a person, 
which includes a corporation, for an act 
done in pursuance or execution, or in- 
tended execution, of the defendants' 
public duty or authority. When the 
iacts of the case are considered it is clear 
that this action does not faU at all within 
those words which I have just read. The 
damage done to the road in question was 
done by certain contractors, and those 
contractors were not the servants or 
agents of the defendants in doing that 
damage. The contractors were simply 
persons who contracted to deliver certain 
stone and material within the limits of 
the defendants' borough ; and the way they 
should do that was for them, and not for 
the defendants, to consider. Therefore it 
certainly could not be said that these acts 

(11) The following qnotations from tho 
judgments .in the O.A. were taken from a 
transcript of the shorthand notes, the case at 
that time not having been reported. 
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were anything done by the defendant 
corporation in pursuance or execution, or 
intended execution, of any Act of Parlia- 
ment or any public duty or authority; 
and I need scarcely point out that it 
certainly cannot be said that the con- 
tractors, when they did the damage, 
were acting in pursuance or execution, or 
intended execution, of any Act of Parlia- 
ment, or in consequence of any public 
duty and authority, for they had none. 
That shews, to my mind, that this Act has 
no application to the present case." Lord 
Justice Stirling put the case even more 
plainly. He said : " It is said that the 
Act of 1893 applies and it is contended 
that this is an action brought for an act 
done in pursuance or execution, or in- 
tended execution, of an Act of Parlia- 
ment or a public duty or authority, an 
act done, it is said, by the corporation of 
Folkestone ; inasmuch as the contractors 
were not the servants of the corporation, 
it certainly was not done by the corpora- 
tion, and in my judgment it was done by 
the act of the contractors, and they were 
not acting in the execution of any public 
duty or apthority, but, as I have already 
said, simply in performance of the private 
obligations which arose from the contract 
they entered into with the Folkestone 
Corporation. Therefore, in my j udgment, 
the Act of 1893 does not apply at all." 
In my opinion the plaintiffs are entitled 
to the relief they ask. I propose, there- 
fore, to make a declaration that the plain- 
tiffs are entitled to recover damages in 
respect of the matters complained of in 
this action, and to refer it to the official 
referee in rotation to ascertain the 
amount of such damages. The plaintiffs 
are also entitled to costs up to and in- 
cluding judgment ; the subsequent costs 
must be dealt with by the referee. 

Judgment acoordingly. 



Solicitorft— HickllD, V^ashlDgton ic Pasmore, 
for plaintiffs; William Hard k Son, for 
defendants. 

IReported hy A. E. BandaU, Esq.^ 
Barriiter-at' Law, 



HOBKEB v. 
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& Co. 

[IN THE COURT OF APPEAL.] 
Vaughan Williams, LJ."^ 
BOMEB, L«J. 
Stibuno, L.J. 
1905. 
Jan. 30. 

[74 L. J. K.B. 291.] 

Landlord cmd Tenant — Factory— Escape 
in Caee of Fire— Covenant to Fay " Out- 
goinge'^-'Reoovery of Fxpenaee — County 
Court — Factory and Workshop Act, 1891 
(64<fc55 rict,c.76),8.7— Factory andWork- 
shop Act, 1901 (1 Fdw. 7. c. 22), a, 14. 

The owner of a factory within the mean- 
ing of section 7, sub section 2 of the Factory 
arid Workshop Act, 1891 (which is re- 
enacted by section li of the Factory and 
Workshop Act, 1901), who, in compliance 
witJh the requirements of a sanitary autho- 
rity, incurs expenses in providing moans 
of escape in case of fire, must apply to the 
County Court under the same sub-section 
in order to recover the expenses or any 
part thereof from the occupier. His only 
remedy against the occupier is in that 
Courtf and he cannot sue in the High 
Court even ijohen the occupier has ex- 
pressly covenanted tvith him to pay all 
outgoings in respect of the premises con- 
stituting thefaUory. 

The County Court Judge^ when the 
matter comes before him, is entitled to 
consider the terms of the tenancy, but he 
is also bound to consider what may be 
just and equitable under aU the ctVcum- 
stances of Ae case. 

Observations </ Channell, J., in Monk 
V. Arnold (71 L. J. K.B. 441 ; [1902] 

1 K.B. 761), on titis point approved. 
Goldstein v. Holling8worth([19041 M.C. 

266; 73 L. J. K.B. 826; [1904] 2 K.B. 
678) and Morris v. Beal ([1904] M.C. 
299; 73 L. J. K.B. 830; [1904] 2 K.B. 
585) doubted hy Homeb, L.J. 

Appeal from decision of Darling, J. 
(reported 73 L. J. K.B. 1019; [1904] 

2 K.B. 877). 
The plaintiff claimed a sum of 1 85Z. 1 2«.» 

alleged to be due under a covenant con- 
tained in a lease made between the plain- 
tiff and the defendants, and dated May 8, 
1890. 

By this lease the plaintiff demised to 
the defendants two warehouses or sheds 
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situate in the rear of No. 27 Lamb Streeti 
ia the parish of Ohristchurch, Spital- 
fields, in the county of Middlesex, for the 
term of twenty-one years from March 25, 
1890, at the yearly rent of 60Z., payable on 
the usual quarter days by equal quarterly 
payments, clear of aU deductions whatso- 
ever except property tax. 

The lease contained {inter aUa) the 
following covenants: ^'And the lessees 
do hereby for themselves and each of 
them doth hereby for himself his executors 
and administrators covenant that they will 
.... during the said term pay all the 
existing and future taxes sewers rates and 
rates assessments and outgoings of every 
description for the time being payable by 
landlord or tenant in respect of the said 
demised premises (the landlord's property 
tax alone excepted) .... And the lessor 
hereby covenants with the lessees .... 
that he will within one month after the 
execution of these presents brick up in 
a proper and workmanlike manner the 
two doorways leading from the premises 
hereby demised into the premises 27 Lamb 
Street and into the stable yard respec- 
tively." 

The plaintiff duly bricked up the two 
doorways in performance of the last- 
mentioned covenant. 

The premises demised by the lease were 
used by the defendants in connection 
with other premises, the whole constitu- 
ting a factory within the meaning of the 
Factory and Workshop Acts, 1878 to 
1895. 

By a notice dated February 7, 1901| 
the London County Council, under sec- 
tion 7, sub-section 2 of the Factory and 
Workshop Act, 1891,^ directed the plain- 

(1) Factory and Workshop Act, 1891, s. 7 
[repealed by the Factory and Workshop Act, 
1901 (1 Edw. 7. c. 22), and re-enacted in all 
material respects by section 14 of that Act], 
sab-seotion (1) : " Every factory of which the 
constraction is commenced after the first day 
of January 1892, and in which more than forty 
persons are employed, shall be famished with a 
certificate from the sanitary authority of the 
district in which the factory is situate that the 
factory is provided on the storeys above tlie 
ground floor with such means of escape in case 
of fire for the persons employed therein as can 
reasonably be required under the circumstances 
of each case, and a factory not so furnished 
shall be deemed not to be kept in conformity 



tiff to make certain alterations in the 
demised premises in order to avoid danger 
in case of fire, and the alterations which 
they called upon him to make were to 
open the same doors which had been 
bricked up in pursuance of his covenant 
contained in the lease to the defendants. 

The plaintiff executed the work in 
compliance with the notice, and in so 
doing incurred an expense amounting to 
1852. 129., the sum claimed in this action. 

Darling, J., held that by section 7, sub- 
section 2 of the Factory and Workshop 
Act, 1891, the plaintiff's only remedy for 
recovering the expenses he had been put 

with the principal Act, and it shall be the duty 
of the sanitary authority to examine every 
such factory, and on being satisfied that the 
factory is so provided to give such a certificate 
as aforesaid." 

Sub-section (2) : ** With respect to all factories 
to which the foregoing provisions of this sec- 
tion do not apply, and in which more than forty 
persons are employed, it shall be the duty of 
the sanitary authority of every district, as soon 
as may be after the passing of this Act, and after- 
wards from time to time, to ascertain whether 
all such factories within their district are pro- 
vided with such means of escape as aforesaid, 
and, in the case of any factory which is not so 
provided, to serve on the person being within 
the meaning of the Public Health Act, 1875, 
the owner of the factory a notice in writing 
specifying the measures necessary for providing 
such means of escape as aforesaid, and re- 
quiring him to carry out the same before a 
specified date, and thereupon such owner shall, 
notwithstanding any agreement with the 
occupier, have power to take such steps as are 
necessary for complying with the requirements, 
and, unless such requirements are so complied 
with, such owner shall be liable to a fine not 
exceeding 1^. for every day that such non- 
compliance continues. In case of a difference 
of opinion between the owner of the factory 
and the sanitary authority, the difference shall, 
on the application of either party, be referred 
to arbitration, and thereupon the provisions of 
the First Schedule to this Act shall have effect, 
except that the parties to the arbitration shall 
be the sanitary authority on the one hand and 
the owner on the other, and the award on the 
arbitration shall be binding on the parties 
thereto. If the owner alleges that the occupier 
of the factory ought to bear or contribute to the 
expenses of complying with the requirement, 
he may apply to the County Court having 
jurisdiction where the factory is situate, and 
thereupon the County Court, after hearing the 
occupier, may make such order as appears to 
the Court just and equitable under all the cir- 
cumstances of the case.** 
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to was in the Oounty Oourt, and that he 
could not sue in the High Court, and 
gave judgment for the defendants. 
The plaintiff appealed. 

Awyty^ K,C,<t and -4. H. Poyaer^ for the 
appellant. — Section 7, sub-section 2 of 
the Factory and Workshop Act, 1891/ is 
only meant to apply where there is no 
oontract between the parties relating to 
the matter ; or, at most, it only means 
that if you go to the County Court that 
Court may make an order. The words 
*' notwithstanding any agreement with 
the occupier" do not mean *' notwith- 
standing that the occupier has agreed to 
bear the expense," but *' notwithstanding 
any agreement or covenant for quiet 
enjoyment " the authority may enter and 
do die work. There is nothing to take 
away the landlord's right to sue on his 
oovenant in the High Court. It is no 
answer to this action to say that the 
plaintiff might have gone to the County 
Court. In Sh&phard v. Barber [1902] * it 
was decided that the lessor might sue in 
the High Court in such a case. In 
Monk V. Arnold [1902] ^ Channell, J., 
considered that the question was for the 
County Court, but his observations in 
this respect were not necessary for the 
decision. In GoldsMin v. JloUingatoorth 
[1904] * and Morris v. Beat [l904] * it was 
held that if there is an express covenant 
as to outgoings the Court may hold it 
covers these expenses. That shews the 
section was only meant to apply where 
there is no oovenant. The Act imposed 
a new obligation on the landlord, and the 
Legislature may have intended to protect 
him in cases where he had not protected 
himself by covenant. The matter is only 
to go to the County Court if the landlord 
chooses to take it there. There is nothing 
in the Act dealing with the ultimate 
liability of the parties for these expenses, 
or to deprive them of the. rights they 
already had. 

DandewertSj K,C., and R, Cunningham 
Glen, for the respondents. — The reasoning 

(2) IL. G.R. 367; 67 J. P. 238. 

(3) 71 L. J. K.B. 441 ; [1902] 1 K.B. 761. 

(4) [1904] M.C. 266 ; 73 L. J. K.B. 826 ; 
[1904] 2 K.B. 678. 

(5) [1904] M.C. 299; 73 L. J. K.B. 830; 
[1904] 2 K.B. 686. 



of Darling, J., is unanswerable. Parlia- 
ment cont^plated a lawful owner who is 
thlB person de facto receiving the rack- 
rent of the property and an occupier. In 
Euch a case the burden must, apart from 
the Act, havre fallen on one or the other 
by contract. The Legislature only intended 
to provide machinery in every such case 
for deciding on whom the bunlen was to 
fall. In the first instance it was left on 
the landlord, but he has the right to 
apply to the County Court. There is a 
further question whether this is an *' out- 
going" within the meaning of the 
covenant. 

[Vaughan Williams, L.J. — ^We do not 
require that point to be argued at 
present.] 

Avory^ XC, in reply. — Even if there 
were a covenant in express terms covering 
these expenses, yet the Oounty Court 
Judge might disregard it and give any 
decision he might choose. That is the 
result of the argument on the other side. 

[RoMEB, L.J. — In every possible case 
the burden of any such expense must 
have been determined by the terms of the 
tenancy, either express or implied.] 

The words " may apply " in section 7, 
sub-section 2, give the owner a right to 
go to the County Court for relief only at 
his option. They do not take away his 
right to sue in the High Court. 

Vaughan Williams, L.J. — I think 
that the judgment of Mr. Justice Darling 
was quite right, and should be affirmed. 
The action is upon a covenant contained 
in a lease dated May 8, 1890. The cove- 
nant in question was a covenant whereby 
the tenant undertook to pay *'all the 
existing and future taxes sewers rates and 
rates assessments and outgoings of every 
description for the time being payable by 
the landlord or the tenant in respect of 
the said demised premises (the landlord's 
property tax alone excepted)." I assume 
for the purposes of my judgment that 
wLich Mr. Justice Darling decided in his 
judgment, that the word "outgoings" 
is a very wide word, and would be wide 
enough generally to cover any expenditure 
which the landlord was called upon by 
the local authority under statute to make 
in respect of the demised premises. 
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I assume that; but I think that, 
assuming that, Mr. Justice Darling was 
quite right to dismiss the action. In my 
judgment he can only have dismissed this 
action upon the ground that it ought not 
to have been brought in the High Court ; 
and in my judgment the judgment of Mr. 
Justice Darling in effect can only mean 
that he had no jurisdiction to try the 
action which was brought before him. 
Now Mr. Justice Darling has, in a very 
forcible judgment, expressed his reasons, 
and he sums up his judgment at the end, 
and thus in a very few words to my mind 
expresses the whole case. He says, ** The 
Act has placed the expense of making the 
alterations on the owner, and the only 
remedy which he has over against the 
occupier is that given by the Act, 
namely, by applying to the County 
Court." That is my view of this Act of 
Parliament. It seems to me that the 
Act of Parliament says that the owner 
shall, in the first instance, on the order of 
the local authority do certain work at his 
own expense exclusively. Having said 
that, it goes on to say in effect that he 
shall have a remedy over against the 
tenant if, in the discretion of the County 
Court Judge, it appears just and equitable 
that he should have such remedy. The 
words of the section seem to me plainly 
to throw this statutory obligation of 
incurring the expense and doing the 
work upon the owner, and the owner has 
to bear it in the first instance. 

Then comes the statutory remedy over ; 
and the question which arises is whether 
the Legi^ture could have possibly in- 
tended that the person to whom they gave 
this remedy over should, in respect of this 
statutory obligation, be able to bring an 
action and enforce a covenant which would 
shift the obligation from the owner to the 
tenant. I do not think that the Legis- 
lature, can have intended that. It has 
been pointed out in the course of argu- 
ment how, if that were true, it would be 
possible that the landlord, even though 
he had been to the County Court, if he 
had got an apportionment or a decision 
that he did not like, or been refused 
any contribution from the tenant^ might 
proceed and bring his action on the 
covenant in the High Court. I asked 



what the plea would be to such an action ; 
and although it was attempted to put a 
possible plea or defence, I could see none. 
In my judgment, the intention of the 
statute here was that this duty to the 
public which the statute imposes should 
be borne by the owner except to the 
extent that he could relieve himself of it 
by making an application to the County 
Court to order the tenant to bear the 
whole or part of the statutory obligation. 
Counsel for the appellant, I think, found 
himself at last in a position where he 
elected to base his argument upon this 
— that he asked us to construe the 
statute as if the statute were qualified by 
saying that the County Court Judge's 
jurisdiction was not to be exercised in 
any case in which there was a contract 
or covenant between the owner and occu- 
pier which determined the question of 
the incidence of these statutory expenses 
without the necessity of an application to 
the County Court. The answer to that 
was the answer which Lord Justice 
Bomer gave — that if you have an owneir 
and a lawful occupier, there must, of 
necessity, be some contract which would 
determine the rights and liabilities of the 
owner and occupier respectively. That 
is especially so when one recollects the 
definition of an owner in the Public 
Health Act, 1875, and the necessity that 
he should, to come within that definition, 
be a recipient of or a person entitled to 
receive a rack-rent not less than two- 
thirds of the full net annual value of the 
property. I think, therefore, it is im- 
possible so to construe the statute. 

Then, supposing one gets rid of that 
argument, what is the next thing that is 
put against the construction which Mr. 
Justice Darling has put on the section ? 
It is said that we ought not to put that 
construction on the statute because in 
effect it would give a County Court Judge 
a power which it is said no Judge ought 
to have — that is to say, a power of nulli- 
fying altogether a contract solemnly 
entered into between a landlord and 
tenant as to the incidence of these ex- 
penses. My answer to that is that Mr. 
Justice Darling's construction of this 
statute can stand perfectly well without 
any such inference being drawn, because 
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no one says that when the Oounty Court 
Judge comes to consider what is just and 
equitable he is not to bear in mind the 
terms of the tenancy or the terms of the 
occupation as between the owner and 
occupier. It may be that the terms are 
such that the just and equitable thing to 
do is to throw the whole burden on the 
tenant. That being so, I can see no 
defeating of or nullifying the terms of 
the tenancy, because the question of who 
is to bear ultimately, and in what propor- 
tions, this statutory obligation is left to 
the Oounty Court Judge. 

I do not wish to occupy any more time 
in this matter further than to say I think 
that if these considerations, which I have 
mentioned in the last few words, are 
borne in mind there is no difficulty in 
understanding the observations of Mr. 
Justice Channell in Monk v. Arnold^ In 
my judgment it is only another mode of 
stating the matter very shortly — that in 
section 7 of the Act of Parliament which 
we have to consider, *' may " really means 
'* must." I think that this judgment 
should be affirmed, and the appeal dis- 
missed with costs. 

BoMBR, L.J. — I am of the same opinion. 
On reading and considering section 7 in 
question in this appeal, I come to the con- 
clusion that the meaning and effect of 
the section is this — that it casts upon the 
owner an obligation to pay the expenses 
referred to in that section, but provides, 
on the other hand, in his favour that if 
he wishes, on any ground, to get contri- 
bution or recoupment from the tenant he 
must go to the County Court for relief, 
the County Court Judge being able to 
« make such order as appears to the Court 
just and equitable under all the circum- 
stances of the case." 

I think that these last words of the sec- 
tion gave a power to the County Court 
Judge which the High Court would not have 
had if jurisdiction had remained in it. The 
High Court would have had to determine 
the question strictly according to the terms 
of the tenancy, by the obligations cast on 
the tenant as between him and the owner 
by the terms of the tenancy expressed or 
implied. The Legislature did not, to my 
mind, intend that the terms of the tenancy 



alone should determine this question, 
nor did it draw any distinction between 
the terms of the tenancy whether ex- 
pressed in the form of covenants or im- 
plied by law, nor can I for this purpose 
see really any distinction between those 
two cases. The Legislature could easily 
have provided, if it had so intended, that 
the right, as between the owner and the 
tenant, for contribution or recoupment 
should depend on the ordinary law. 
To my mind it has not done that. By 
the Act the County Court Judge, when 
the matter comes before him, is entitled 
— nay, I think I may say, is bound — to 
consider the terms of the tenancy; but 
he certainly is also entitled, and to my 
mind also bound, according to the very 
words of the section, t.o consider what may 
appear to be just and equitable under all 
the circumstances of the case ; and all the 
circumstances of the case, as I have 
pointed out, cannot be confined to the 
terms of the tenancy. I, for myself, must 
say that I appreciate and approve of 
the observations made by Mr. Justice 
Channell, which have also been referred 
to by my Lord in his judgment. 

I may point out that if the jurisdiction 
of the High Court in such a case as we 
have here was not ousted there would arise 
two different jurisdictions dealing with the 
same question between the same parties 
on different footings — the one bound to 
determine the point according to the 
terms of the tenancy, the other according 
to the very words of the Act having a 
large discretion, and being entitled to do 
what was ''just and equitable under all 
the circumstances of the case." I think, 
in a case like this, whenever the owner 
desires contribution or recoupment, he 
must go to the County Court with its 
large general j urisdiction, and cannot come 
to the High Court. I desire to add for 
myself that, with regard to the cases of 
Oddatein v. ffollingnoarth ^ and Morris v. 
BecU^ I reserve to myself the right to 
consider the grounds on which those 
cases were decided when they come before 
us for proper consideration. 

Stiblikg, L.J. — I am of the same opi- 
nion. It was contended in the first 
place by counsel on behalf of the appellant 
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that section 7, sub-section 2, which has 
been the subject of so much discussion, 
was applicable only in the absence of any 
provision as between the owner and 
occupier of the lands. The answer to 
that appears to me to be that which has 
already been given — namely, that in all 
cases where there is a legal relationship 
between the owner and occupier, either 
expressly or by implication, there is some 
provision which will decide the question 
either one way or the other. It has to be 
borne in mind, in dealing with this sec- 
tion, that this portion of sub-section 2 
applies to what may be termed ''old 
factories" — factories which came into 
existence, or the construction of which 
was commenced, before January 1, 1892. 
I cannot think that the construction sug- 
gested is the true construction of the sec- 
tion. I think in his reply counsel for the 
appellant rather depaited £rom that, and 
wished to take the view that the clause 
conferred an additional remedy on an 
owner, for it is the owner to whom it 
is given. But if the owner had a legal 
remedy which entitled him to sue in 
the High Court for the whole of the 
expenditure which is thrown upon him 
by the section, to the High Court he 
would go. He would not think of sub- 
jecting himself to the jurisdiction of a 
County Court Judge, who would take all 
the circumstances into consideration and 
make such order as might appear to the 
Court to be just and equitable. He 
would only adopt this remedy when his 
legal right was doubtful or non-existent. 
On the other hand, where, by the 
existing legal relationship, the burden 
fell on the occupier, there is no corre- 
sponding right given to the occupier at 
all. He is left to bear what may be an 
injustice of throwing on him large ex- 
penditure very near the expiration of his 
tenancy. That I refer to as an e2cample. 
When one considers such matters as 
these, one comes to the conclusion that 
the better construction is that which was 
put upon the section by Mr. Justice 
Darling, who held that the true effect of 
the section was to put the expenditure in 
question upon the owner and leave him 
to bear it, unless he was relieved from 
it to any extent by the County Court 



Judge, who, after hearing all the circum- 
stances, might think fit so to do. It 
appears to me that this is the legal con- 
struction of the Act, and consequently 
there is no jurisdiction in the High Court 
to relieve the owner. 

Appeal ditmisaed. 

Solicitors— Edward Betteley, for appellant ; 
Syrett & Sons, for respondents. 

[Reported hy A. J. Spencer, JEtq,, 
Barrister 'Ot' Law » 



[CBOWN CASE RESERVED.] 

Jan!?i%i.} Ri«t,.LAWS0N.* 
[74 L J. K.B. 296.] 
CrimiruU Law — Manager of Company 
— Unlawful Publication of FaUe State- 
ments — Person Managing Affairs of Com- 
pany — Direction to Jury — Larceny Aet^ 
1861 (24 d; 25 Vict. c. 96), «, 84. 

A person who in fact manages the 
affairs of a limited company is a manager 
vyithin the meaning of section 84 of the 
Larceny Act^ 1861 — although he may not 
have been appointed to the office under the 
Companies Aety 1862 — and is therefore 
liable to be convicted under that section of 
unlawfully making^ circulating^ and pvb- 
Ushing written statements false to his 
knowledge, unth intent to induce persons 
to become shareholders in the company. 

Case stated by A. T. Lawrence, J. 

(1) The prisoner Lawson was tried on 
November 22, 1904, and following days 
at the Central Criminal Court on an in- 
dictment charging him under section 84 
of the Larceny Act, 1861, > with unlaw- 

♦ Coram, Lord Alverstone, C.J., Ridley, J., 
Darling, J., Obannell, J., and Phillimore, J. 

(1) By section 84 of the Loroeny Aot, 1861 : 
*' Whosoever, being a director, manager, or 
public officer of any body corporate or public 
company, shall make, circnlate, or publish or 
concur in making, circulating, or publishing, 
any written statement or account which he 
shall know to be false in any material par- 
ticular, with intent to deceive or defraud any 
member, shareholder, or creditor of such body 
corporate or public company, or with intent 
to induce any person to become a shareholder 
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fully making, circulating, and publishing 
written statements false to his knowledge, 
with intent to induce persons to become 
shareholders in the Electric Tramways 
Construction and Maintenance Co., Lim. 
(2) The company was a limited company 
registered under the Companies Acts, 
1862 to 1890. (3) The articles of associa- 
tion contained provisions empowering the 
board to appoint a manager. (4) No 
minute of the board appointing a manager 
was in existence, and there was no evi- 
dence of any actual appointment of the 
prisoner as manager by the directors of 
the company. (5) The nominal capital 
of the company was 250,000^., divided 
into 250,000 shares of IZ. each. The 
issued capital consisted of 55,000^. shares 
issued as fully paid. (6) The whole of 
these shares, with the exception of about 
5,000, were held by the prisoner or his 
nominees. (7) The prisoner had given 
the then existing directors their shaxe 
qualifications, and the directors had 
executed blank transfers of such shares 
and lodged the same with the prisoner. 

(8) The prisoner, with the assent and 
concurrence of the directors, dictated the 
policy of the company and managed 
its affairs. He also paid the expenses 
of publishing the incriminating matter. 

(9) The indictment, counts 8 to 16 inclu- 
sive, charged the prisoner with publishing 
in the Financial New8^ the Statist^ and a 
report or circular, certain &lse statements. 

(10) The prisoner submitted that he was 
not a '* manager'' within the meaning 
of section 84 of the Larceny Act, 1861. 

(11) The Judge directed the jury that if 
the prisoner was the person who in fisict 
managed the affairs of the company he 
was a manager within the meaning of 
the section. (12) The jury found the 
prisoner guilty. (13) The prisoner was 
sentenced to twelve months' imprisonment 
with hard labour, but the execution of 
the sentence was respited until after the 
decision of this Case. 

or partner therein, or to entrust or advance 
any property to such body corporate or public 
company, or to enter into any security for the 
benefit thereof, shall be guilty of a mis- 
demeanour, and being convicted thereof shall 
be liable, at the discretion of the Court, to any 
of the punishments which the Court may award, 
as herein-before last mentioned." 



The question for the opinion of the 
Court was whether the direction to the 
jury was right. 

If right, the conviction was to stand ; 
if wrong, the conviction was to be 
quashed. 

Rufu8 Isaacs, K.C, {A vary , K.O.y and 
Kenneth Chalmere with him), for the 
prisoner. — A manager is an officer of the 
company. The question always depends 
upon whether he has been appointed, and 
how far his appointment takes him — that 
is, what his duties are. The authorities, so 
far as they go, are conflicting. At the Old 
Bailey there have been opposite decisions 
by the Common Serjeant and the Recorder. 
An opportunity should be afforded of 
communicating with the Judge in order 
to convince him that upon the evidence 
paragraphs 7 and 8 of the Case are 
erroneously stated. 

[Lord Alvbbstone, C.J. — What bear- 
ing would the alterations have upon the 
point of law ?] 

The alterations would support the con- 
tention that there is no evidence that he 
was manager. 

[Lord Alverstone, C.J. — At pi-esent 
we are not satisfied that any ground has 
been made out for sending the Case back.] 

It is a novel proposition to say that if 
a person professes to be that which he is 
not, he can be indicted for being that 
which he is not. The principle of estoppel 
does not apply to criminal cases. The 
effect of CHheon v. Barton [l875]' is to 
make those persons liable who are officers, 
and a person who is not an officer cannot 
be liable as if he were an officer in fact. 
Section 81 of the Act of 1861 shews that 
when it is intended to make a person 
other than an officer liable, the section 
says so. Section 84 limits the operation 
of the statute to officers of the company. 
Mr. Justice Quain's judgment in Oibaon v. 
Barton ^ supports this argument. That 
case is distinguishable. The Court was 
dealing with an essentially different point. 
The question was as to the duty of sending 
in a list under the statute. In the present 
case Lawson's name could not be inserted 
on the register as a manager. 

(2) 44 L. J. M.C. 81 ; L. R. 10 Q.B. 829. 
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Afl to Coventry and Diasan^a Case [l88o],' 
the Court was there dealing with civil 
liability. Section 165 of the Companies 
Acty 1862, deals with civil and not criminal 
liability. No greater authority is given 
to Oibion v. Ba/rton^ by Coventry and 
J)%xon*$ Caee^ than is contained in the 
decision itself in Gibson v. Barton.^ The 
criminal question in Cfibeon v. Barton ^ 
was not before the Court in Coventry and 
Dixon's Case,^ and there was no argument 
upon it. It is true that a mere informality 
in a manager's appointment would not 
invalidate it — Companies Act, 1869, s. 67. 
Western Counties Steam Bakeries and 
Milling Co,, In re [l897],^ was another 
civil case. In all the cases in which 
Gibson v. Barton^ is discussed there is 
nothing which conflicts with the present 
contention. They all deal with civil liability 
under the misfeasance sections. So far 
as civil liability is concerned, it is not 
necessary to dispute the proposition that a 
person may be civilly liable as manager by 
so acting, although not legally appointed. 
The intention of the Larceny Act, 1861, 
was to make those persons liable who are 
officers of the company. To make a 
person liable who is not an officer of the 
company would be to read something 
into the section which is not there. 
Although the words ''or other officer" 
are not in the Companies Act, 1862, that 
statute must be looked at to see if 
Lawson is a manager duly appointed 
under that statute, and, if he is not, he 
cannot be convicted. In Gibson v. Barton ^ 
the person convicted took upon himself 
to perform a statutory obligation — ^that 
was, to send in a note of the officers of the 
company. The present case is distin- 
guishable. Here an offiance has been created 
by statute. There is no statutory obliga- 
tion on any one to do the acts which the 
prisoner did. Further, assuming that a 
person may be within the section by 
being a manager de facto, the direction 
by the Judge to the jury was not accu- 
rate. A great deal more than managing 
the affairs of the company is required to 
constitute a person a manager in fact. 
However much he may have managed 
the affairs of the company, the Judge 

(3) 14 Oh. D. 660. 

(4) 66 L. J. Oh. 364 ; [1897] 1 Oh. 617. 



should have pointed out to the jury that 
he must be the servant of the company 
in that capacity. A manager is not con- 
fined to a man who in fact manages the 
affairs of the company. The Judge gave 
no explanation of what the duties of a 
manager are. 

[Dyke v. Elliott [i872] * and Burnes v. 
PenneU [l849] ® were also referred to.] 

The SMcitor-General {Sir E. H, Carson, 
K.C.), H. SuUon, and R. D. Muir, for 
the prosecution, were not called upon. 

Lord Alvebstone, C.J. — In this case 
an application was made to us that 
the Case should be sent back. It was 
stated that there should be some slight 
con*ection — ^to what extent I do not 
think it is very material to consider — 
with regard to the qualifications given to 
certain directors, and with regard to an 
allegation of fact as to the actual posi 
tion of the defendant. This Court has 
power to send a Case back in the event 
of its finding upon the arguments that 
the Case has not been properly stated 
and does not raise the point which ought 
to be before the Court; and if the state- 
ments which counsel for the defendant 
sought to have corrected could be said to be 
the allegations upon which the direction of 
the learned Judge depended, we should 
have had to consider whether or not 
there might be a ground of re-statement. 
But the statements are only matters of 
history and narrative which lead up to 
the point upon which the learned Judge 
has ruled, and which he has submitted 
to the jury. It is not disputed that 
there was evidence in support of the 
direction which the Judge gave to the 
jury which would justify them in coming 
to a conclusion of fact on the direction 
if the direction is right. 

Now, the direction was in these terms : 
** I directed the jury that if the prisoner 
was the person who in fact managed the 
affairs of the Company he was a manager 
within the meaning of the section." If 
counsel for the defendant was justified 
in saying upon his behalf that we 
are to read that direction — which I wish 

(5) L. R. 4 P.O. 1S4; 41 L. J. Adm. 65 (tub 
nom. Heg. v. Elliott), 

(6) 2 H.L. 0. 497. 

U2 
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to observe was given after a trial last- 
ing a great many days, and which is 
not denied to be the summary of that 
which was a much fuller explanation to 
the jury — as a statement that by merely 
''pulling the strings'' the defendant 
bei3ame a manager, I should entirely 
agree with him that the case did not 
come within the section. It seems to 
me that the first thing is to understand 
what the learned Judge meant. Having 
regard to the statements made by the 
Judge in the earlier part of the case, it 
is clear that, when he used the words 
''managed the afiGekirs of the Company," 
he meant what he said ; he did not mean 
that the defendant merely directed its 
policy. I think that is only a fair way 
of construing his direction, because in 
the earlier part of the case he has used 
language which shews that he was quite 
alive to the effect of the expression 
"dictated the policy," and he has in 
his final direction, by way of concisely 
summing it up, described the conduct 
of the defendant as that of the person 
who in fiust managed the affairs of the 
company. I understand that to be a 
direction to the jury that if the defen- 
dant was in fieict the manager of the 
company he came within the section. 
Now is that right or wrong ? Upon behalf 
of the prisoner it was very ably con- 
tended that, in addition to alleging that 
the manager must be a constituted of&cer 
of the company — ^must be under the 
control of directors so as to be the servant 
— ^the direction ought to have explained 
to the jury how those conditions may be 
fulfilled. Now, construing the direction 
as I think it ought to be construed, is it 
suf&cient, having regard to the section ? 
The substance of the section was originally 
enacted in the year 1857 in an Act (20 & 
21 Vict. c. 64) the title of which was, 
" An Act to make better provision for the 
punishment of frauds committed ^y 
trustees, bankers, and other persons 
entrusted with property," and the pre- 
amble is in the same words. Section 8 of 
that Act is for all practical purposes 
identical with section 84 of the Larceny 
Act, 1861. I think thab the mere perusal of 
the language of that section almost shews 
that at any rate the word <' manager" 



cannot be used in a technical sense. It 
refers to " body corporate " and " public 
company." " Director " is possibly (I think 
Lord Blackburn indicated that it may be 
said to be) a term of art, and " public officer 
of any body corporate" may possibly 
refer — it is not necessaiy to consider the 
exact limits — to the public officers who 
used to act, and who were the only 
persons in whose names the company 
could be sued, or by whom it could sue. 
But probably it was intended to have a 
wider meaning. Now ought the word 
"manager" to have the limited meaning 
contended for upon behalf of the prisoner f 
The contention is that, in order to come 
within the section, the person charged 
must be an appointed officer of the com- 
pany whether all the formalities have 
been complied with or not, and that a 
person is not a manager within the mean- 
ing of the section if all that is proved is 
that he in feict manages the af&irs of 
the company. I think it is not im- 
material to note that, as fEir as I and 
my learned brothers have been able to 
find out, prior to 1857 and 1861 the 
only technical use of the word " manager " 
was in connection with the official 
manager, who was an officer of the Court 
who could act when companies were in 
difficulties in connection with winding up 
their affiurs. That cannot be the manager 
referred to in this section. Therefore we 
have not to consider any previous legisla- 
tion or condition of things that would 
lead us to think that the word " manager " 
is used in any technical or limited sense ; 
and, looking to the mischief aimed at 
by the section, it would seem to me at 
any rate that a de fado manager is as 
much a person whose conduct might be 
the subject of the section as a person 
who had been merely appointed manager 
upon paper. Therefore, if the case stood 
upon the section alone, and there was no 
authority, I should, speaking for myself, 
have a strong view that the direction of 
the learned Judge was perfectly right, that 
under this section a person who has in 
fieict managed the affairs of the company 
was a manager within the meaning of 
the section. But I feel it right to say 
that, though I have listened with the 
greatest attention to the argument on 
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behalf of the prisoner, I oannot see that 
it has displaced the weight of authority 
which exists with regard to this matter. 
During that argument Oibion v. BcarUm ' 
was criticised, and the reasoning of the 
dissentient Judge (Mr. Justice Quain) 
was adopted. It was contended that a 
distinction is to be drawn between 
Gibeon v. Barton^ and the present case 
because the particular thing purported 
to have been done hy the person whose 
conduct was implicated in Gihean v. 
Barton^ was something which would be 
done by a manager, or a representative, 
or officer of the company. I confess I 
think that the language of Mr. Justice 
Blackburn and Mr. Justice Lush, if fairly 
considered, does not bear that narrow mean- 
ing. The section then under consideration 
said that if any director or manager of 
the company omitted to do an act, or did 
an act in a certain way, he should be liable 
to a penalty. In dealing with the sense 
in which the words " director " and " man- 
ager " are used in that section, Mr. Justice 
Blackburn said : " When the section says 
' director,' it is plain enough a director is 
a director, but the words are * and man- 
ager.' We have to say who is to be 
considered a manager. A manager would 
be, in ordinary talk, a person who has the 
management of the whole affairs of the 
company; not an agent who is to do a 
particular thing, or a servant who is to 
obey orders, but a person who is entrusted 
with power to transact the whole of the 
affairs of the company." It seems to me 
that the language of Mr. Justice Lush 
is only reconcilable with the same view. 
He said : " Then is he a ' manager ' within 
section 27? I think he is, and that 
* manager' in that section must mean 
manager de facto, I do not think that 
it is competent for him to say, ' True, I 
acted as manager of the company; but 
yet, not being manager de jure, 1 can 
evade the liability imposed as between the 
public and the Company by section 26.' " 
It is true that the section under con- 
sideration in that case is not the one 
before us ; and if counsel for the prisoner 
in the present case had been able to point 
out, either from the language of the sec- 
tion itself or the character of the offence 
which was attempted to be defined, rea- 



sons why a narrower view should be put 
on the word ^'manager" in section 84 
of the Act of 1861, he would have gone 
far to shew that Gibson v. BarUm ^ was not 
an authority upon the reasoning of which 
we ought to act. All I can say is, he has 
failed, to my mind, to shew any ground 
for applying a different principle to the 
present case. 

Gibson v. Barton^ came before the 
Ck)urt of Queen's Bench in Edmonds v. 
Foster [l875],^ and I think it is right to 
say that the learned Judges do not in 
Edmonds v. Foster'' express an opinion 
either one way or the other,' but they 
certainly say nothing which shews that 
they had any doubt as to the opinion of 
the majority of the Judges in Gibson v. 
Barton,^ Lord Coleridge, O.J., said, 
*' It is unnecessary to discuss the opinions 
of the Judges in Giheon v. BarUm^ but 
so far as it goes the decision of the 
majority is very strongly in point for the 
respondents." Mr. Justice Archibald 
did not refer to it. Baron Amphlett 
said, *' If, however, the ordinary meeting 
was not held in the year 1874, then upon 
the principle laid down by the majority 
of the Judges in Gibson v. Barton ^ the 
appellant being a director is liable to be 
convicted." I mention that not as adding 
much weight to the authority of Gibson 
V. Barton,' but as shewing that it came 
before three very learned Judges, and 
they did not throw any doubt upon it. 
But in my opinion Coventry cmd DixorCs 
Case^ is much more important. There 
Sir George Jessel, M.B., certainly went 
very far indeed in supporting the principle 
of Gibson v. Barton,^ He referrod to it, 
and quoted Mr. Justice Blackburn as 
saying, *'The question, therefore, is, 
whether a person who is thus a manager 
de son tort — a manager in his own 
wrong — whether he can protect himself 
from the liability cast upon a manager 
under section 27, by saying ' I am not 
manager de jture* I think he cannot." 
That case went to the Court of Appeal, 
and Sir George Jessel was overruled upon 
the point as to whether or not the act 
complained of was a misfeasance under the 
particular section which was then under 
consideration; but Lord Justice James 
(7) 46 li, J. M.C. 41. 
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said, *' It was admitted by the appellants 
that these persons, as de facto directors, 
would be liable for any act of commis- 
sion or any omission on their part in the 
same manner and to the same extent as 
if they had been de jure as well as de 
facto directors." Lord Justice Baggallay 
did not make any definite reference to 
the matter, but Lord Bramwell said : 
*' Is it possible to hold that a man doing 
nothing wrong in itself, except that he 
acts without being qualified to do so, is 
within the meaning of those words ? I 
have the strongest opinion that it is not. 
If he has done anytiiing wrong as a die 
faeto director, no doubt he can be got at 
under the clause." 

Upon behalf of the prisoner it was said 
(and I think the observation is perfectly 
well founded) that, having regard to the 
deciBion in the case, those opinions are 
to a certain extent obiter. I only desire 
to say that I certainly think Lord Bram- 
well would not have hesitated to express 
his opinion if he thought Sir George 
Jessel had been wrong in the view he 
took as to the position of a person who 
was de facto director or de facto manager, 
adopting, as Sir George Jessel had, the 
opinion of Mr. Justice Blackburn. Gihaon 
v. Barton * again came before the Court 
in a case which is reported in 1897 — 
namely, Western Counties Steam Bakeries 
and MiUing Co,, In r«,^ where it was 
considered indirectly by Lord Justice 
Lindley, Lord Justice A. L. Smith, and 
Lord Justice Kigby, and I cannot at all 
agree with the view suggested by counsel 
for the prisoner that Lord Justice Bigby 
did not agree with Gibson v. Barton? I 
think the language of his judgment shews 
that he did. Therefore, it is not too much 
to say that some ten Judges have had this 
case before them, and, as far as I can see, 
there is nothing to indicate that they 
thought the view taken by Mr. Justice 
Blackburn and Mr. Justice Lush wrong. 
Therefore, finding as I do in the first in- 
stance the words of the section pointing 
to a person who is called manager, and 
finding no technical meaning for that 
word at the time the Act was passed, I 
decline to accede to the argument that it 
can only have been intended to apply to 
persons who have been appointed managers 



under subsequent legislation. X^^en, 
finding the ofifence aimed at and contem- 
plated by the section is one the conse- 
quences of which might be just as serious 
if the de facto manager was guilty of it 
as if the de jure manager was — ^in fact, 
in some senses mbre — and that the prin- 
ciple has been applied in Gibson v. Barton,^ 
and approved of, or at least not dissented 
from, by a number of Judges, I have myself 
no doubt in coming to the conclusion that 
the direction of Mr. Justice A. T. Law- 
rence was right, and that the conviction 
must stand. 

BiDLET, J. — I am of the same opinion, 
and I do not see any occasion to add any- 
thing to the remarks which have fallen 
from the Lord Chief Justice. 

Darling, J. — I am entirely of the 
same opinion. I only desire to say this : 
My judgment does not at all go upon 
the ground, nor, do I think, does the 
judgment of the Lord Chief Justice, 
that the defendant was manager de son 
tort, and for that reason properly convicted 
upon the indictment. In my opinion that 
reason might in certain instances be a 
very technical one, and possibly at variance 
with the real facts in the case. If it were 
held without qualification that a person 
who is not appointed manager is a 
manager de son tort because he has wrongly 
affected to act as a manager, the decision 
would be based upon a very technical 
ground, and, as I have said, possibly be in 
conflict with the real facts of the case. 
But here the jury found upon ample evi- 
dence that the defendant was the person 
who in fact really managed the affairs of 
the company. That is a great deal more 
than being a manager de son tort, in the 
narrowest sense at aJl events. He was a 
person who was doing the things which, if 
there had been a manager, the manager 
would have done. He was, as far as I can 
see, the only person who did them ; and to 
hold that he was not the manager would 
be to take an extraordinarily technical view 
in his favour, whereas I think that the 
real facts should be looked at, and that the 
jury having found, and properly found, 
that he was in fact the manager — the man 
who did the things which a manager would 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



95 



Rsx V. Lawbon, C.C.B. 
have done, who did the things which only 
a manager oould have done — ^ho was 
properly indicted as manager under this 
statute and properly convicted under it. 

Channell, J. — I also agree that this 
conviction should be affirmed. I wish to 
say that I personally agree with a con- 
siderable portion of the argument upon 
behalf of the prisoner. I think that this 
is one of a group of sections dealing with 
offences which can only be committed by 
persons who occupy cerfcain positions; 
but I think they can be convicted if they 
occupy those positions, quite apart from 
whether they happen to have been either 
duly appointed or appointed at all to 
those positions. It is necessary under 
.this section both to charge in the indict- 
ment that the man was manager, and to 
prove it to the satis&ction of the jury. 
Of course it is also necessary that there 
should be a proper direction to the jury 
as to what a manager within the mean- 
ing of the section is ; and the only ques- 
tion upon which there seems to me to be 
any doubt in this case is whether this 
direction was quite correct. On the whole, 
I interpret it in the way in which I think 
the direction ought to have been given. 
It says, a person who in iajc^ *' managed 
the affairs of the Company " — it does not 
say, " managed the company." If that 
meant, or was understood to mean, a 
person behind the scenes who controlled 
the whole of the policy of the company 
because the directors and all the officers 
of the company were his puppets — if it 
only meant that, I should not think 
that that was being manager of the com- 
pany. But if the direction meant, as I 
think it did, that if the defendant was the 
person who did the acts in the manage- 
ment of the company's business (its 
** affidrs ** is what is said in the direction) 
which a manager, if there was one, would 
do, then it would not signify that there 
was no appointment of him as manager, 
that would be right. It seems to me that 
that must have been its meaning upon a 
fJEiir interpretation of it, and that, there- 
fore, it is correct. 

I do not think it is necessary to add 
anything to the elaborate judgment of 
my Lord pointing out that a d$ facto 



manager is under the statute and upon 
the authorities in the position of a person 
who has been duly appointed manager. 

Fhillimore, J. — I agree, and I have 
nothing that I can usefully add to the 
observations of my Lord and my brethren. 
Conviction affirmed. 



Solicitors— Treasury Solicitor, for prosecution ; 
Cox & Lafone, for prisoner. 

{Reported by J. E. Aldoutt Esq., 
Barritter-aULam. 



Lord Alvebstone, C.J. \ 

Kennedy, J. I Nathan 

KlDLET, J. > V, 

1905. I Rouse. 

Jan. 25. J 

[74 L. J. K.B. 285.] 
Metropolis — Fviblio Healih — Nuisance 
— CoBt of Abatement — Contribution — 
Defective Drain — Easement — Duty of 
Dominant Owner to Repair — ^^ Person 
through whose act or default the nuisance 
was caused^ — Public Health (London) 
Act, 1891 (54 d 55 Vict. c. 76), s. 120. 

The occupier of a dominant tenement had 
a right by implied grant to send sewa>ge 
through a drain running under and also 
carrying the drainage of the servient tene- 
ment. Throv/gh a defect in the drain a 
nuisance a/rose upon ^ servient tenement, 
the occupier whereof was ordered by a Court 
of summoLry jurisdiction to abate, and did 
abate, the nuisance. In proceedings under 
section 120 of the PuUic Healih (London) 
Act, 1891, by the occupier of the servient 
tenement to recover a proportionate part 
of the cost of abating the nuisance from 
the occupier of the dominant tenement, — 
Held, tAat the occupier of the dominant 
tenement was not merely, as such, a person 
through whose act or default the nuisance 
was caused within the meaning of sec- 
tion 120, and therefore that he was not 
liable to contribtUe. 

Appeal from the County Court Judge 
of Shoreditch. 

The action was brought under sec- 
tion 120 of the Public Health (London) 
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Act, 1891,^ to recover a proportionate 
part of the costs of abating a nuisance. 

The plaintiff was the occupier of a 
house, No. 5 St. Mark's Terrace, Shore - 
ditch. The defendant was the occupier 
of the adjoining house, No. 4. The drain- 
age of No. 4 passed under No. 5 through 
a pipe which for the length of twelve feet 
carried only the drainage of No. 4. This 
pipe had never been properly jointed, but 
allowed the sewage from Nos. 4 and 5 to 
leak out and saturate the ground. 

On May 13, 1904, a summons was 
served upon the plaintiff by the sanitary 
authority, under section 4 of the Public 
Health (London) Act, 1891, and on 
July 20 an order was made upon him by 

Court of summary jurisdiction to abate 
the nuisance so caused. 

In obedience to the order the plaintiff 
executed the work necessary to abate the 
nuisance at a cost of 125^., and brought 

(I) Public Health (London) Act, 1891, 
8. 120 : ** (1) Where any nuisance under this 
Act appears to be wholly or partially caused 
by the acts or defaults of two or more persons, 
the sanitary authority or other complainant 
may institute proceedings against any one 
of such persons, or may include all or any 
two or more of them in one proceeding; 
and any one or more of such persons may be 
ordered to abate the nuisance, so far as it 
appears to the Court having cognizance of the 
case to be caused by his or their acts or defaults, 
or maybe prohibited from continuing any acts or 
defaults which in the opinion of the Court con- 
tribute to the nuisance, or may be fined or other- 
wise punished, notwithstanding that the acts or 
defaults of any one of such persons would not 
separately have caused the nuisance ; and the 
costs may be distributed as to the Court may 
appear fair and reasonable. . . . (d) Where 
some only of the persons by whose act or 
default any nuisance has been caused have been 
proceeded against under this Act, they shall, 
without prejudice to any other remedy, be en- 
titled to recover in a summary manner &om the 
other persons who are not proceeded against a 
proportionate part of the costs of and incidental 
to such proceedings and abating such nuisance, 
and of any fine and costs ordered to be paid by 
the Court in such proceedings." 

The action was brought in the County Court by 
virtue of section 117, sub-section 2, which pro- 
vides as follows : " Proceedings for the recovery 
of a demand not exceeding fifty pounds, which 
a sanitary authority or any person are or is 
empowered to recover in a summary manner, 
may, at the option of the authority or person, 
be taken in the County Court as if such demand 
were a debt." 



this action under section 120 to recover a 
proportionate part of these expenses from 
the defendant, as being a person through 
whose act or default the nuisance was 
partially caused and who had not been 
proceeded against. 

The County Court Judge (before whom 
the action was tried by virtue of sec- 
tion 117 of the Act) found that the 
whole of the money sought to be recovered 
was for work done on No. 5; he held 
that there was no evidence to shew that 
the defendant was liable to repair or 
make good the drain running from No. 4 
under No. 5. He therefore decided that 
the plaintiff, the owner of No. 5, was the 
person by whose act or default the sewage 
was allowed to escape, and that the 
nuisance was not caused by the act or 
default of the defendant. He accordingly 
gave judgment for the defendant. 

The plaintiff appealed. 

Macmorrcmj E.C. {May sen with him), for 
the plaintiff. — The question is whether 
the defendant is a person through whose 
act or default the nuisance has been 
caused, within the meaning of section 120 
of the Public Health (London) Act, 
1891.^ He is the owner of an easement 
by implied grant appurtenant to No. 4, 
the easement being the right to discharge 
the drainage from his tenement through 
the pipe running under No. 5. That 
being so, he, and not the occupier of the 
servient tenement, is the person to repair 
the drain — Goddardon Baaements (6th ed.), 
pp. 376, 424. He must not allow 
his easement to be a nuisance to the 
servient tenement — Humphreys v. Counna 
[1877].^ If No. 5, the servient tenement, 
were unoccupied, and the drain in ques- 
tion carried only the sewage of No. 4, it 
could not be contended that the occupier 
of No. 4 was not a person through whose 
act, in sending sewage through a defective 
drain, or through whose de&ult in not 
repairing the drain, the nuisance was 
caused. The only effect of No. 5 being 
occupied, and the occupier thereof send- 
ing sewage through the same drain, is to 
make the occupier of No. 4 a person 
whose act or defeiult has contributed to 
the nuisance. The result \a that the 
(2) 46 L. J. C.P. 438 ; 2 C.P. D. 239. 
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defendant is a person against whom pro- 
ceedings might have been taken, under 
sub-section 1 of section 120, to compel him 
to abate the nuisance, and it follows that 
he is liable to pay a proportionate part of 
the cost of abating the nuisance under 
sub-section 3 of the same section. 

E. Cunningham Glen^ for the defen- 
dant. — There is no evidence that the 
defendant improperly discharged sewage 
through the drain ; he merely did what 
he was entitled to do— namely, send sew- 
age through the drain. Whether he had 
the right, or even owed the duty, at 
common law to repair the drain is not 
the question here. The question is, who 
is the person responsible under the Act 
for the nuisance? That person is he by 
whose act, de&ult, or sufferance the nui- 
sance arises, or, if that person cannot be 
found, the occupier or owner of the pro- 
perty on which the nuisance arises — 
section 4. Unless a statutory obligation 
18 imposed upon the occupier of No. 4 
to repair the drain under No. 5 there 
can be no apportionment of the cost 
of repairing. There is no such obliga- 
tion upon the defendant. Before any 
person can be called upon to pay an 
apportioned part of the cost of abating a 
nuisance under sub-section 3 there must 
be an adjudication of liability upon some 
person under sub-section 1, from which 
the liability of the person called upon to 
contribute under sub-section 3 necessarily 
follows. In this case the plaintiff is 
seeking contribution from a person who 
has never either expressly or by necessary 
implication been adjudged liable. 

[He referred to Haedicke v. Friern 
Bamet Urban CownoU [l904].'] 

Maemcrra/n^ KXj,^ in reply. 

Lord ALVEBsrroirE, C.J. — It must be 
taken for granted that the defendant, the 
occupier of No. 4, had the right to dis- 
charge the sewage of that house through 
the pipe running under No. 5. That 
being so, there is much to be said in 
fifcvour of the plaintiff's contention that, 
inasmuch as the nuisance was in a 
measure caused by the escape of sewage 
ooming from the defendant's house, he 

(3) A%te, p. 39 ; 74 L. J. K.B. 130 ; [1905] 
1 K.B. 110. 



ought to contribute to the expense of 
remedying the nuisance ; and the Legis- 
lature might well have imposed upon a 
person in such a position a statutory 
obligation to contribute to that expense. 
But I do not think that that is the true 
effect and meaning of section 120 of the 
Public Health (London) Act, 1891, and 
I cannot say that the Oounty Court Judge 
has come to a wrong conclusion. That 
section imposes a liability to contribute 
on those by whose act or defieiult the 
nuisance is caused. The only evidence 
of any act or default on the part of the 
defendant is the fact that the sewage 
firom his house goes through the drain- 
pipe under the plaintiff's house, and 
that for a distance of twelve feet it is 
the only sewage that goes through that 
drain-pipe. The question is whether that 
fact obliges us to hold that the Oounty 
Court Judge has come to a wrong con- 
clusion in finding that there is no evidence 
to shew that the defendant was liable to 
repair or make good the drain running 
firom No. 4 under No. 5, and in holding 
that the plaintiff, the owner of No. 5, 
was the person by whose act or default 
this drain allowed sewage to escape, and 
that therefore the nuisance was not caused 
by any act or de&ult of the defendant. 

No doubt there is considerable autho- 
rity for holding that, in the ordinary case 
where the occupier of a dominant tene- 
ment has the right to keep a drain upon 
the servient tenement, the owner of the 
dominant tenement is the person who 
can repair the drain ; but in a case like 
the present, where the servient tene- 
ment is so constructed that the drain 
which carries its sewage carries also the 
sewage of the dominant tenement, I am 
not prepared to hold that the County 
Court Judge was wrong in deciding that 
there was no evidence that the nuisance 
was caused by the act or de&ult of the 
defendant. It cannot be said that he 
has adopted any erroneous view of the 
law or taken into account any fact which 
is not properly admissible in ascertaining 
the rights of the plaintiff under sec- 
tion 120; for, notwithstanding the argu- 
ment for the plaintiff that at common 
law the defendant as owner of an ease- 
ment over No. 6 has a right to enter 
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upon that tenement to repair the drain, 
I am not prepared to hold that, in the 
circumstanoes of this case, there is any 
such duty upon him to do so, either on 
his own motion, or at the instance of the 
occupier of No 5, or at the direction of 
the k)cal authority, as to make him a 
person through whose act or default the 
nuisance was caused within the meaning, 
of section 120. In my view that section 
was passed with a very different inten- 
tion. I do not think it was intended to 
apply in the case of a person who, though 
he may have the right, is under no obliga- 
tion to repair a drain which, through want 
of repair, is the source of the nuisance. 
No doubt the Legislature might have 
imposed upon a person in the position of 
the defendant in this case an obligation 
to contribute, and might have laid upon 
the tribunal which has to assess the 
amount of contribution to be paid in 
such a case as the present the difficult 
task of assessing that amount ; but where 
no such obligation has been imposed in 
express terms, the difficulty of assessing 
the amount of contribution to be paid 
seems to indicate the intention of the 
Legislature that no such obligation should 
be imposed. It is difficult to imagine 
any practical basis of apportionment ex- 
cept an obligation to remedy the nuisance 
or some interest in the property on which 
the work of repair is executed. In this 
particular case the apportionment would 
not be so difficult with regard to the 
length of pipe which carries only the 
sewage of the defendant's house, and, so 
far as that goes, the argument for the 
plaintiff is entitled to additional weight ; 
but we have not been invited to make any 
distinction in this case upon that ground. 
In my opinion, the liability to contri- 
bute under section 120 is not founded 
upon mere user. It is founded upon an 
obligation not to permit the nuisance, 
and mere user does not impose that 
obligation. For these reasons I think 
the County Court Judge was right, and 
this appeal fails. 

. Kennsdt, J. — I am of the same 
opinion. I cannot see my way to the 
conclusion that the County Court Judge 
wafi wrong; on the contrary, there are 



several points which make me prefer the 
contention of the defendant. It appears 
to me that if the plaintiff is to succeed 
here the result is not consistent with 
justice. Section 120 contemplates a 
nuisance which is the act of two or more 
persons, and assumes that the perkons 
who may be brought in as contributories 
are persons against whom proceedings 
might have been taken in the first 
instance under sub-section 1. Now, in 
this case the County Court Judge says 
(and I agree with him) that there was no 
evidence before him to shew that the 
defendant was liable to repair or make 
good the drain running from No. 4 to 
No. 5. If so, proceedings could not be 
taken against him under sub-section 1, 
and it would follow that he cannot be 
made to contribute under sub-section 3. 
It is said that the defendant as owner 
of a dominant tenement has the right to 
enter the servient tenement and repair 
this drain ; but a right to repair, assum- 
ing it to exist in the present case, does not 
necessarily involve a duty to repair, and 
an omission to exercise the right is not, iq 
my opinion, an act or defistult causing a 
nuisance for the purposes of section 120 ; 
but if there is no act or default within 
the contemplation of that section, there 
is no liability to contribute. Again, by 
sub-section 3 the persons bound to oon« 
tribute are liable to part of the fine and 
costs of the proceedings ; but it would 
be iniquitous to subject to such a liability 
a person who has not been made, and could 
not be made, primarily liable. It is true 
that the nuisance upon the plaintiff's pro- 
perty has been connected with an easement 
of which the defendant, as occupier of 
the dominant tenement, has the benefit ; 
but, in my opinion, that fact of itself 
does not bring the case within the scope 
of section 120. 

Ridley, J. — I agree. It is contended 
that the.use of the words '* act or default " 
in section 120 indicate that the Legislature 
intended to make liable to contribution 
any person who might have prevented 
the nuisance. No doubt the Legislature 
might have effected that object ; but in 
my opinion that is not the purview of 
section 120, which only deals with persons 
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liable under this Act to repair pipes and 
drains. The plaintiff contends that the 
liability extends to the omission of a 
person entitled to an easement to exercise 
his right to keep the subject-matter of 
the easement in an efficient state ; but I 
think the only question is, Who are the 
pei'sons who may be made primarily 
liable) Those are the persons to con- 
tribute according to their interests. I 
agree with what has been said by my 
brother Kennedy — namely, that it would 
be strange if a person could be made liable 
to a portion of a fine and costs, though he 
could not be made a party to the summons 
in the first instance. I see no reason for 
differing from the County Court Judge 
when he says that there was no evidence 
to shew that the defendant was liable to 
repair or make good the drain running 
from No. 4 under No. 5. 

Appeal dismiaaed. 



Solicitors— Wain Wright, Pollock & Co., for 
appellant ; Paines, for respondent. 

[Beported hy W, Huuey Griffith, E$q., 
BarrUter-at'Law, 



lobd^lvebstonb, c.j. 

KiTeTj"^' IpoplabIJnion 

' 1905. I ^- Martin. 

Feb. 2. 

[74 L. J. K.B. 306.] 
Poor Law — Wilful Neglect of Person 
Able to Maintain Him^f—Refaeod to 
Work — Reatonahlenesa of Conditions i(pon 
fohioh Work Offered — Yagravjcy Act, 1824 
(5 Geo. 4. c. 83), s. 3. 

Where an able-bodied pauper is offered 
work upon the conditions that he promises 
to abstain from all intoxicating drink 
whilst resident on ^^ the Colony,'' cmd not 
to enter any premises where intoxicating 
drink is sold, and to discourage others 
from doing so ; also to abstain from the 
use of all profane or obscene language 
whilst on ^ colony, and to attend the 
Saturday-night roU-call meetings in the 
eitadd, and any special meetings which 
may from time to time be arranged by the 



governor of the colony, and to attend some 
place of worship once on a Sunday ; he 
does not, by refusing to accept the work, 
wUfuUy refuM or neglect to maintain him- 
self within the meaning of seclion 3 of the 
Vagrancy Act, 1824, and therefore is not 
liable to be convicted under that seetUm. 
Any conditions imposed upon the person 
to whom work is offered must, in order to 
bring him unthin ^ section if he refuses 
to accept tlie loork, have reference to the 
work or the wages that are offered for it. 

Case stated by a Metropolitan magis- 
trate. 

The respondent Martin was on July 28, 
1904, chaiged on an information laid by 
the appellants, the guardians of the 
Poplar Union, for that he, being a person 
able wholly or in part to maintain him- 
self by work or other means, did wilfully 
refuse or neglect so to do, by which refusal 
or neglect he became chargeable to the 
common fund of the Poplar Union. Upon 
the hearing the magistrate discharged the 
respondent. 

The respondent is an able-bodied man 
of thirty-nine years of age, and on Feb- 
ruary 23, 1904, was admitted to the 
Poplar Workhouse, and on April 13 
following he and ten other pauper in- 
mates were taken by the lalx)ur-master 
to the farm colony established by William 
Booth at Hadleigh, in Essex, for the re- 
ception and employment of destitute 
men. Under the terms of an agreement 
between the appellants and Booth the 
respondeat could have started work at 
the colony on probation, receiving as 
remuneration his food and lodging free 
and sixpence a week in the nature of 
pocket-money, and if the respondent had 
after two or three weeks been employed 
upon brickwork he could have earned 
fourpence halfpenny a yard for digging 
clay, at which rate of pay it is possible for 
some men to earn thirty shillings a week. 
He was told to go to work in the brick- 
field at the colony. It was not possible 
to do more than guess at the remunera- 
tion which he might have earned later 
on. These terms were explained to the 
respondent, and he was asked to sign an 
undertaking to conform to the rules of 
the colony, but he refused to work upon 
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the said terms or to sign such nndertaking, 
and left the colony. On April 18, 1904, 
the respondent returned to the Poplar 
Workhouse and again became chargeable 
on the rates. 

It was contended on behalf of the 
appellants that the respondent had ren- 
dered himself liable to conviction as an 
idle and disorderly person under section 3 
of the Vagrancy Act, 1824.^ 

The magistrate decided against this 
contention, and the appellants applied to 
him to sign, and he did sign, a Special 
Case for the opinion of the High Court of 
Justice; and by order dated July 11, 
1904, the Court remitted the matter to 
him to enquire whether the respondent 
did actually refuse wilfully to maintain 
himself. Accordiugly, on July 28, 1904, 
the parties again appeared before the 
magistrate, and the evidence already set out 
was repeated, and it was further proved as 
follows — ^namely: That on April 13,1904, 
the respondent came to the colony, and 
that on the 14th one Charles Durham 
handed to him a form of agreement to 
sign,' and that the respondent refused to 

(1) Vagrancy Act, 1824, 8. 3: "And be ifc 
'farther enacted, That every Person being able 

wholly or in part to maintain himself or her- 
self, or his or her Family, by Work or by 
other Means, and wilfully refusing or neglect- 
ing so to do, by which Refusal or Neglect he 
or she, or any of his or her Family whom he or 
she may be legally bound to maintain, shall 
have become chargeable to any Parish, Town- 
ship or Place; . . . shall be deemed an idle 
and disorderly Person within the true Intent 
and Meaning of this Act ; and it shall be law- 
ful for any Justice of the Peace to commit such 
Offender (being thereof convicted before him 
by his own View, or by the Confession of such 
Offender, or by the Evidence on Oath of One or 
more credible Witness or Witnesses) to the 
House of Correction, there to be kept to hard 
Labour for any Time not exceeding One Calendar 
Month." 

(2) «The agreement (so far as material) was 
in the following terms : 

** The Salvation Army Industrial and Land 
Colony, 
'< Hadleigh, Essex. 
*' Agreement by Colonist. 

"I, 
being by Trade or Profession a 
but being unable to find work, hereby apply for 
admisBlon and work on the above-mentioned 
Oolony. 

*< I agree to obey all the Rules and Regula- 
tions made for the good conduct and manage- 



sign it or to work upon the terms thereof. 
The respondent would not have been 
allowed to work at the colony except upon . 
his agreeing to all the terms of this 
agreement. The respondent assigned no 
reason for such refusal, except that the 
remuneration above referred to was 
insufficient. 

The respondent stated he was a mem- 
ber of the Church of England, and it was 
proved there was a Church of England 
where he could have attended. 

The magistrate was of opinion that 

ment of the Colony, and to carry out all the 
Instructions which may be given me by the 
Officers and Superintendents under whom I work. 

" I promise to abstain from all intoxicating 
drink whilst resident on the Colony: and I 
pledge myself not to enter any premises where 
intoxicating drink is sold, and to discourage 
others from doing so. I also promise to abstain 
from the use of all profane or obscene language 
whilst on the Colony. 

"I promise to attend the Saturday night 
Roll-call meetings in the Citadel, and any 
special meetings which may from time to time 
he arranged by the Governor of the Colony. I 
also promise to attend some place of worship 
once on a Sunday. 



<* I will not at any time during my residence 
on the Colony engage in trade or barter, either 
with my fellow Colonists or outsiders. 

*' I agree that all matters in dispute as be- 
tween myself on the one hand, any repre- 
sentative of the Governor, or any other Cdlonist, 
or other person, on or connected with the 
Colony, on the other hand, during or arising 
out of, or in connection with my stay here, 
shall be referred to the sole Arbitration of the 
Governor for the time being of the Colony, 
whose decision shall be final and binding upon 
both of us. And further I agree I will not 
take or commence any steps or proceedings of 
a legal nature or character against any outside 
person without the Governor's previous advice 
and consent in writing, except upon the terms 
that all my connection with the Colony be pre- 
viously severed. 

** For any infringement of Rules, negligence 
of work, disobedience, or other misconduct, 
I render myself liable to instant dismissal, and 
fully understand that such dismissal shaU there- 
after be a barrier to my re-admission, either to 
the Training Farm or Main Colony. This con- 
dition also applies in the event of my leaving 
secretly, or without due regard to the terms and 
conditions of this agreement. 

** I hereby declare that I have read, or have 
had read to me, the preceding Rules and Con- 
ditions, and thoroughly understand them. 

•* Signed 

" Date . 
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the conditions contained in the agree* 
ment by which the colonist is required to 
undertake to discourage other colonists 
fi*oin entering premises where intoxi- 
cating liquors are sold, and is to attend 
the Saturday -night roll-call and other 
special meetings, which were explained to 
be a form of church parade, and is to 
attend some place of worship once on a 
Sunday, were not reasonable conditions 
to be attached to his employment, and 
that the respondent was justified in 
refusing work on those conditions, and 
was therefore not guilty of the offence 
charged, and the magistrate discharged 
him. 

The question for the Court was, whether 
the conditions contained in the agree- 
ment were reasonable or not. 

Colamj for the appellants. — The re- 
' spondent could maintain himself, and 
refused to do so. He refused to sign the 
undertaking, and left the colony giving 
no reason but insufficient remuneration. 
There is nothing unreasonable in the 
regulations. 

The respondent did not appear. 

Lord Alyebstonb, C.J. — ^This case 
raises a point of very considerable diffi- 
culty, and undoubtedly it may possibly 
have to be considered again with reference 
to other circumstances should a charge be 
made under this section. In order to 
justify a conviction we must hold that 
the person charged, being able wholly or 
in part to maintain himself^ or his or her 
family, by work or other means, wilfully 
refused or neglected to do so, by which 
refusal or neglect he or she becomes 
chargeable to t^e parish. The respondent 
was offered work, and was to receive 
his food and sixpence a week pocket- 
money; and there are conditions, un- 
doubtedly salutary and useful, that if 
any man is paid for his work it will 
go to a fund in which he has some 
interest — what exact interest he has we 
have not been informed ; and the respon- 
dent was about to be employed in work 
which might make him competent to earn 
a higher rate of wages, it is said, in two or 
three weeks. The OasH states that, '* If the 
respondent had after two or three weeks 



been employed upon brickwork he could 
have earned fourpence hal^nny a yard 
for digging clay, at which rate of pay it 
is possible for some men to earn thirty 
shillings a week." He might have at- 
tained such a position or habit of work- 
ing as to have been capable of earning 
a fair rate of wages. Now, if there 
bad been nothing else in the Case, I 
should have hesitated a long time before 
I came to the conclusion that the man 
who was offered, without restriction, em- 
ployment of that kind had not wilfully 
refused to work. It is true that the 
respondent objected to the rate of pay : 
he said it was not enough; and there 
might be circumstances under which, if 
it turned out that the food offered, or 
that some other valid objection shewed 
that he was not getting very substantial 
remuneration, that might be a ground 
justifying refusal. But the magistrate 
has tiiought that the conditions attached 
to this possible employment were either 
not reasonable, or were not such as 
the non-compliance or the refusal to 
comply with made the respondent wil- 
fully refuse to do work which would help 
him wholly or in part to maintain him- 
self. I do not wish to be taken to express 
the opinion that the conditions in them- 
selves are unreasonable. In my opinion, 
if a man does go down to a colony of this 
kind, it is not at all unreasonable that he 
should be asked to report himself or to 
attend meetings ; nor do I think it un- 
reasonable that he should, if he goes 
there, be asked to place himself under 
restrictions as to intoxicating liquors. I, 
however, feel that those are not the kind 
of tests which we ought to apply in deal- 
ing with a criminal offence. It seems to 
me that, it being necessary to draw the 
line at some point, the conditions ought 
to be such as affect his work ; and, if the 
terms on which he is offered work are 
reasonable with reference to the work 
which he is called upon to do, we ought 
to hesitate a long time before we should 
hold that a man was justified in refusing 
to do work on conditions which are 
reasonable with reference to that work, 
as, for instance, coming at certain hours, 
obeying orders in the course of his work, 
observing hours for meals and regulations 
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of that kind, and as to oonductiog 
himself during the hours of work and 
in connection with it in a way which 
would seem to be reasonable; but I 
doubt myself whether, in considering 
this question under section 3, we have a 
right to say that the Court may regard 
conditions imposed upon him, to which he 
is not willing to assent, which create an 
obligation having no relation to his work. 
Attendance at some place of worship on 
Sunday is a perfectly proper thing, and 
if persons can be induced so to attend, it 
obviously ought to be encouraged. I 
take no objection in this particular case 
to the regulation as to attending the 
meetings of the particular organisation 
that was ofifering the respondent work ; on 
the other hand, there are religious bodies 
and creeds in England, which are per- 
fectly lawful, to which persons might take 
very reasonable objection to recognising. 
In the same way, as far as I am con- 
cerned, any condition which would pro- 
mote the cause of t-emperance — and I 
think no Judge who knows the connection 
between crime and drink would for a 
moment hesitate to say the same — I 
should be the last person to think un- 
reasonable. On the other hand, I doubt 
whether it is quite a consideration we 
ought to allow to influence us when we 
are dealing with a question of refusal to 
work. 

The conditions not to go to a public- 
house while the respondent is at the 
colony, to abstain from all intoxicating 
drink, to pledge himself not to enter any 
premises where intoxicating drink is sold, 
and to discourage others from doing so, 
admirable as they are in themselves, in 
my opinion have nothing to do with 
the respondent's work, or the question 
whether he is willing to work, or to do it 
in the proper way. Without going as fox 
as the magistrate does in saying they are 
not reasonable conditions (possibly what 
he meant to express in his own short 
way of putting it was that they are not 
reasonable conditions to be attached to 
his employment), I come to the conclu- 
sion that these conditions, or some of 
them, having no relation either to the 
work or to the proper and efficient per- 
formance of it, are not such as a Court of 



justice ought to take into consideration 
when they are deciding whether a man has 
wilfully refused or neglected to do work 
within the meaning of section 3. 

I therefore think, for the reason I 
have indicated, that the decision of the 
magistrate must be upheld. 

Kennbdt, J. — I am of the same opi- 
nion. I wish to add but little. I 
entirely concur in the way my Lord has 
expressed our reasons for refusing to 
reverse the decision of the magistrate in 
this case. I only wish to add that, while 
we have nothing but admiration for the 
system in this colony for encouraging 
men to work and to give them hope, 
and at the same time to keep them 
under wholesome discipline and reason- 
able restraint, yet care is necessary in 
approaching tiie question whether it is 
right to say that a refusal on the part of 
a man to enter that particular establish- 
ment, and to make himself subject to 
those particular rules and regulations, is 
so unreasonable that one should treat it 
as an offence against the law, as being 
something which amounts to a wilful 
refusal or neglect on the man's part 
wholly or in part to maintain himself. 
It is no reflection upon the excellent 
intention and the working of the par- 
ticular institution, if the law declines to 
treat a refusal to enter into it as con- 
stituting conduct which can be criminally 
punished. I see nothing to object to, 
speaking broadly, in any reasonable rules 
which would apply not only to the kind 
of work and the hours of work, but also to 
ordinances as to conduct during working 
hours, or to discipline, not merely in doing 
the work itself and during work time, but 
in coming to and going from that work. 
I see nothing but what is reasonable in 
men being obliged to behave as orderly 
human beings while in the lodgings pro- 
vided for them, or soberly or decently in 
conversation. But, nevertheless, I could 
not be a party to saying that that objec- 
tion is unreasonable if there is a rule that 
whatever meetings, unquestionably of a 
religious kind, are held, the man must 
attend ; and although it may be difficult 
to draw the line, and it is easy to exag- 
gerate the extent of compliance which it 
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is intended to exact, I think also that 
while sobriety and the abstention from 
drink may be a very reasonable thing for 
the man himeelf, it is not unimportant, 
in j udging this case, that he may be treated 
according to these rules, more or less, 
according to the discretion, of his superiors, 
as a wrongdoer unless he carries out the 
duty of preaching to others as well as re- 
straining himself. I therefore concur in 
the judgment which my Lord has pro- 
nounced. I am by no means prepared 
to say that the mere existence of parti- 
cular rules of discipline relating to work 
or working hours is in itself a bar to a 
magistrate coming to a different con- 
clusion with regard to the question whether 
the refusal to work under such conditions 
is reasonable or not. 

RiDLET, J. — I agree with the judgments 
which have been given. I think also 
that this is a matter of importance. The 
regulations of this colony seem to be 
such that no one could object to them 
upon their own merits, and they deserve, 
I think, our admiration. But the 
question is whether in such cases the 
person who refuses to abide by them 
wilfully refuses or neglects to accept the 
work which is offered to him, I find it 
extremely difficult to suggest any limit or 
line which can be drawn except that 
which my Lord suggests — namely, that 
the regulations in question must have 
something to do with the work or the 
wages that are offered for it. If the 
matter is carried further, difficulties will 
be found arising upon every occasion. I 
find myself unable to suggest any other 
line which can be drawn, and I think it 
may very properly be said that the 
regulation to which the person objects 
must be one having reference to the work 
he has to do or to the wages he has to 
receive for it. Therefore I agree with 
the judgments which have been given. 
Appeal dismissed. 

Solicitors— C. V. Young & Son, for appellant. 

[Reported by J. E, Aldous, Etq,, 
BaTruter-at'Lair. 
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Kennbdy, J. I Robinson 

Ripley, J, > v. 

1905. I Gbegobt. 

Feb. 2. J 

[74 L. J. K.B. 367 ] 

Local Government — By-law — Evidence 
of PubliccUion — Prodtiction of Copy of 
JBy-laiD under Corporate Seal — Municipal 
Corporations Act, 1882 (45 d: 46 Vict. 
c. 50), ss. 23 {sub'SS. 2, 3, 4) and 24. 

The production of a copy of a by-law 
for a borough made under the provisions 
of the Municipal Corporatio7is Act, 1882, 
autherUicated by the corporate seal, is, urttU 
the contrary is proved, sufficient evidence of 
the publication of the by-law and of com- 
pliance unth the requirements of section 23, 
sub-sections 2 and 3 of the Act, 

Case stated by Justices of the county 
of Wilts. 

An information was preferred by the 
appellant Robinson, superintendent of 
police in the county of Wilts, Swindon 
division, under by-law No. 6 of the by- 
laws duly made for the good rule and 
government of the borough of Swindon 
under the provisions of section 23 of the 
Municipal Corporations Act, 1882, against 
the respondent Gregory, for that he on 
June 15, 1904, did frequent and use a 
certain street, to wit, Milton Road, within 
the said borough, either on behalf of him- 
self or of some other person, for the pur- 
pose of bookmaking or betting or wager- 
ing, or agreeing to bet or wager, with 
some other person, contrary to the by-law 
for the borough of Swindon in that behalf 
duly made at a meeting of the council of 
the said borough held on May 14, 1901, 
which said by-law was at the time of the 
commission of the said offence and still is 
in force for the said borough, and contrary 
to the btatute in such case made and pro- 
' vided. 

The by-law under which the proceed- 
ings were taken is as follows : *' No person 
shall frequent and use any street or public 
place, either on behalf of himself or of any 
other person for the purposes of book- 
making, or betting, or wagering, or agree- 
ing to bet or wager with any other 
person." 



Digitized by 



Google 



104 



CASE&JCONNECTED WITH 



BOBINSON V, GrEGOBT. 



Upon the hearing of the information 
the respondent pleaded not guilty, and evi- 
dence in support of the charge was taken 
which the Justices considered disclosed 
a case for the respondent to answer, and 
included evidence of the due making and 
existence of the by-law — namely, the pro- 
duction of a printed copy of the by-law 
authenticated by the corporate seal of the 
borough of Swindon.^ 

The respondent did not offer any affir- 
mative evidence to shew that the by-law 
did not exist or was not in force or had 
not been duly made or published, but as 
a preliminary objection contended that 
the information must be dismissed because 
there was no evidence before the Justices 
of any publication of the by-law ; and he 
referred to MoUeram v. Eastern Counties 
Railway [i859].' 

The appellant relied upon section 24 
of the Municipal Corporations Act, 1882,' 

(1) The aathentication of the by-law was as 
followB : 

*' Passed nnder the Common SeaK 
of the Mayor, Aldermen and Bur- 
gesses of the Borough of Swindon, I /^"N 
in the County of Wilts this 14th ' f L.S.J 
day of May 1901, in the presence ^^ 
of * ^ 

(Sig*.) G. J. Churchward, Mayor. 
(Sig*.) Robt. Hilton, Town Clerk. 
" T hereby certify that a copy of the fore- 
going Bye-laws sealed with the Corporate Seal 
of the said Borough, was on the 15th day of 
May, 1901, sent to His Majesty's Principal 
Secretary of State; tliat copies were also on 
the same day affixed on the Town Hall in the 
said Borough ; and that His Majesty the King, 
by the advice of His Privy Council, within the 
period of forty days after a copy of such Bye- 
laws was sent to His Majesty's Principal 
Secretary of State as aforesaid, did not disallow 
the said Bye -laws, or any part or parts thereof, 
nor did His Majesty the King enlarge the time 
within which the said Bye -laws should not 
come into force. 

" Dated this 3rd day of July, 1001. 

(Signed) " Robt. Hilton Town Clerk." 

(2) 29 L. J. M.C. 57 ; 7 C. B. (n.s.) 58. 

(3) Municipal Corporations Act, 1882, s. 23, 
8ub-s. 2 : " Such a bye-law shall not be made 
unless at least two-thirds of the whole number 
of the council are present." 

Sub-section 3 : " Such a bye-law shall not 
come into force until the expiration of forty 
days after a copy thereof has been fixed on the 
town hall." 

Sub-section 4 : '* Such a bye-law shall nok 
come into force until the expiration of forty 



and contended that the authenticated 
copy so put in by him was sufficient 
evidence, until the contrary was provedi 
of the by-law being in force and of com- 
pliance with the requirements of section 23 
of that Act, and that no further publica- 
tion of the by-law was necessary, and 
that, even assuming publication was 
necessary, publication ought to be pre- 
sumed ; and that it was for the respon- 
dent to disprove publication. 

The Justices were of opinion that the 
contention of the respondent was well 
founded, and that, in order to obtain a 
conviction, the appellant ought to have 
given some evidence, however slight, that 
the by-law was published or promulgated 
after it came into force by virtue of 
section 23 of the Municipal Corporations 
Act, 1882. They therefore dismissed the 
information. 

The question for the opinion of the 
Court was whether, upon the evidence 
before the Justices, l^ey were right in law 
in dismissing the information upon the 
ground above stated. 

DaMy^ for the appellant. — There was 
evidence of publication. By section 24 
of the Municipal Corporations Act, 1882, 
a production of a copy of the by-law 
authenticated with the corporate seal of 
the borough is sufficient. That obviates 

days after a copy thereof, sealed with the 
corporate seal, has been sent to the Secretary 
of State; and if within those forty days the 
Queen, with the advice of Her Privy Council, 
disallows the bye-law or part thereof, the bye- 
law or part disallowed shall not come into force ; 
but it shall be lawful for the Queen, at any 
time within those forty days, to enlarge the 
time within which the bye-law shall not come 
into force, and in that case the bye-law shall 
not come into force until after the expiration 
of that enlarged time." 

Section 24 : " The production of a written 
copy of a bye-law made by the council under 
this Act, or under any former or present or 
future general or local Act of Parliament, if 
authenticated by the corporate seal shall, until 
the contrary is proved, be sufficient evidence of 
the due making and existence of the bye-law, 
and, if it is so stated in the copy, of the bye-law 
having been approved and confirmed by the 
authority whose approval or confirmation is 
required to the making or before the enforcing 
of the bye-law." 
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any difiSoulty that might be caused by the 
requirement as to fixing a copy on the 
town hall under section 23, sub-section 3, 
not having been observed. The by-law was 
allowed by the Secretary of State under 
section 23, sub-section 4. 

The respondent did not appear. 

Lord Alvsbstone, O.J. — In my opinion 
the Justices ought to have convicted in 
this case. The certificate put in under 
the corporate seal stated that a copy of 
the by-law was sent on May 15^ 1901, 
to his Majesty's Principal Secretary of 
State, and that copies were also on the 
same date affixed on the town hall in the 
said borough. Section 23 of the Municipal 
Corporations Act, 1882, provides that a 
copy of the by-law shall be fixed on the 
town hall, and also there are certain limits 
of time before a by-law can come into 
operation. Section 24 says that the pro- 
duction of a written <X)py made by the 
council, if authenticated by the corporate 
seal, shall, until the contrary be proved, 
be sufficient evidence of the due making 
and existence of the by-law. It was con- 
tended that, notwithstanding this enact- 
ment, it is still necessary to prove that 
the formal steps required by section 23 
as to the making of the by-law had been 
taken; but it seems to me that — inas- 
much as the certificate states the fulfil- 
ment of the conditions which are essential 
to the existence of the by-law, and as 
section 24 has made it prima facie evi- 
dence both of the making and of the 
existence — ^this objection ought not to 
prevai]. 

Kennedy, J. — I am of the same 
opinion. It appears to me that sec- 
tion 24 of the Act of 1882 covers all the 
provisions of sub-sections 2, 3, and 4 of 
section 23, and, until the contrary is 
made out, there is sufficient evidence of 
the due making of the by-law. The words 
" existence of the by-law " in section 24 
mean the existence of the by-law in the 
operative condition mentioned in sub- 
section 3 of section 23. It seems to me 
that the words '^ making and existence '' 
in section 24 mean the making of the 
by-law and its existence as an operative 



existence, and, if so, proof was given here 
that was sufficient. 

Redlby, J.— I agree. 

Appeal allowed, with eosie, 

SoUcitora— Bobbins, Billing k Co., for 
appellant. 
[Reported by Jl E, Aldaus, Etq., 
BarrUter'at'Zato. 



[CBOWN CASE BESBBVED.] 

Jau.28'\b.20.} R-^^-OsBOENB* 
[74 L. J. K.B. 811.] 
Criminal Law — Evidence — Indecent 
AesavU — Particulars of Complaint — 
Statement made in Answer to Question — 
AdmidsibHity, 

In support of a charge of rape or an 
qffenoe of a similar class, but only in such 
eases, a statement in the nature of a com- 
plaint made by the prosecutrix to a third 
personj not in the presence of the accused, 
may be given in evidence, wheOicr proof of 
non-consent is or is not a material element 
in the charge wnder irwestigation, provided 
such statement is shewn to have been made 
at the first opportunity which reaeomMy 
offered itself qfter the commission of the 
offence, and has not been elicited by ques- 
tions of a leading and inducing or in- 
timidating character. The Judge ought, 
however, to inform the jury that the state- 
ment is not evidence of the facts complained 
of, and must 7wt be regarded by them, if 
believed, as other than corroboration of ike 
proseoviriai^s credibHUy, and, where con- 
sent is in issue, of the absence of consent. 

Where the stcOement has been made in 
answer to a question — and the fact that it 
has been so made does not, of itself, render 
it inadmissible as a complaint — it is for 
the Judge in each case to determine 
whether the character of the question put, 
as loeU as the other circumstances, such as 
the relationship of the questioner to the 
prosecfutrix, is such as to render the state- 
ment inadmissible, 

Reg. v. liUyman (65 L. J. M.O. 195 ; 
[1896] 2 Q.B. 167) discussed. 

* Coram, Lord Alverstone, O.J., Kennedy, J., 
Bidley, J., Channell, J., and Phillimore, J. 
I 
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Case stated by the Chairman of the 
Worcestershire Quarter Sessions. 

The prisoner was tried for unlawfully 
and indecently assaulting one Keziah 
Parkes, and in a second count with a 
ocHnmon assault upon her. It was proved 
that he kept a fried-fish shop in Kidder- 
minster at about a distance of five 
minutes' walk from whei'e the prosecutrix 
resided; that on October 29, 1904, the 
prosecutrix, a girl of the age of twelve 
years, with her sister Nelly Parkes, aged 
eight, and a girl named Mary Moule, 
aged eleven, went to the prisoner's shop 
during the afternoon to buy some potatoes. 
They had been in the habit of going to 
his shop and of selling dripping to the 
prisoner. On the day in question Mary 
Moule asked the prisoner if he wanted 
any dripping, and he replied that they 
could fetch him some if they would come 
back at once. Mary Moule and Nelly 
Parkes went to fetch the dripping. The 
prosecutrix asked if she should go with 
them, but the prisoner said "No, stop 
with me." As soon as the other girls 
were gone the prisoner took the prosecu- 
trix into the back kitchen and committed 
the assault charged. The prosecutrix 
offered no resistance or objection. The 
prisoner put her down on the floor and 
took her up again. Some one coming into 
the shop he put her down, and then, when 
the customer had gone, the prisoner went 
again into the kitchen and asked the 
prosecutrix to come back on his lap, but 
she refused and ran off home. On her 
way she met Mary Moule and her sister 
coming back to the prisoner's shop ; they 
asked her why she was going home and 
why she did not wait till they came back. 
She had not spoken to them when this 
question was asked. Mary Moule was 
caUed and asked, when she met the 
prosecutrix in the street, " Did you speak 
to her 1 " Moule replied, ** Yes, I asked 
her why she did not stop for me." The 
question was then asked, " What did she 
say ? " Counsel for the prisoner objected 
to the question on the grounds — first, 
that an answer given by a prosecutrix to 
a question in a charge of indecent assault 
oould not be given in evidence, as such an 
answer was not a complaint within the 
meaning of Reg, v. LiUyman [1896] ^ ; and 

(1) 65 L. J. M.C. 195 ; [1896] 2 Q.B. 167. 



secondly, that as the girl was under the 
age of thirteen her consent was not 
material to the charge, and consequently 
that any statement she made, whether in 
reply to a question or otherwise, could not 
be given in evidence, as the rule in Reg, 
V. LiUj/man ^ applied only to cases where 
want of consent was a material element in 
the charge. 

The chairman being of opinion that the 
conduct of the prosecutrix in running 
away home and not waiting for her com- 
panions was part of the res gestce, that 
her statement would be evidence of why 
she ran away home, and that neither the 
rule in Beg, v. Merry [l90ol ^ nor the rule 
in Rex v. Xingham [1902] ^ applied ; or 
that, if they did apply, that they were not 
in accordance with Reg, v. Folley [1896] ^ 
and Reg.y, Kiddle [l898]*; and. in accord- 
ance with these cases he allowed the 
question to be put. 

Moule replied to. the question why the 
prosecutrix did not stop for her, *^ be- 
cause she did not like the prisoner^ and 
would not go near him again, as he un- 
buttoned her drawers ; that was all she 
said." 

Evidence was given by a police-con- 
stable that, when charged and cautioned, 
the prisoner said, " She came and sat on 
my lap herself; she has done it many 
times and is more to blame than me." 

In summing up to the jury, the chair- 
man told them — first, that it was no 
defence to the charge to say that the girl 
consented or that she had allowed the 
prisoner to take indecent liberties with 
her on previous occasions ; that the ques- 
tion for them was, did they believe that 
on the day in question the prisoner com- 
mitted an indecent assault upon the 
prosecutrix ; if so, that would be sufficient 
to sustain the indictment, but that they 
ought not to convict unless in their 
opinion there was corroborative evidence ; 
that the only corroborative evidence in 
the case was the statement of the prisoner 
himself to the police-constable ; that if 
they believed the police- constable's evi- 
dence as to the statement by the prisoner 
that was sufficient corroboration. He did 

(2) 19CoxC.C. 442. 
r?) 66 J. P. 393. 

(4) 60 J. P. 569. 

(5) 19 Cox 0.0. 77. 
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not refer in any way in his summing-up 
to the answer to the question which Mary 
Moule asked the prosecutrizy as, in his 
opinion, it was not evidence of corrobora- 
tion of the charge, but only evidence to 
explain why the prosecutrix did not wait 
for the other children. 

The prisoner was convicted, but sen- 
tence was postponed pending the decision 
of the Court upon this Oase. 

The questions of law for the considera- 
tion of the Court were : 

1. Whether the fact that a statement 
is made by a prosecutrix to a third person 
immediately after an alleged indecent 
assault in answer to a question from such 
person prevents the stetoment being 
given in evidence in accordance with the 
rule laid down in Reg. v. LiUymcm ^ ? 

2. If such a statement can be given 
in evidence, although it is an answer to a 
question, does the fact that the ofifence 
charged is one where the consent of the 
prosecutrix is immaterial render such 
statement inadmissible ? 

3. Can such a statement be given in 
evidence when the prosecutrix does not 
state that the act charged was done 
against her will 9 

If the Court should be of opinion that 
the first two questions should be answered 
in the negative and the third in the 
affirmative the conviction was to stand ; 
but if either of the first two questions 
was answered in the affirmative and the 
third in the negative the conviction was 
to be quashed. 

Maarchamiy for the prisoner. — Prima 
ffMie^ such a statement as that given 
by the witness in the present case 
is inadmissible, being hearsay; to be 
admissible at all, therefore, it must be 
brought within the exceptions to the rule 
excluding hearsay evidence. 

In the first place, it is to be observed 
that this case is distinguishable on the 
fecte from Reg, v. LiUyman} In that 
case there was a, positive statement by 
the prosecutrix that she did not consent 
to what was done to her, and it was on 
that account that Hawkins, J., held that 
the stetoment or complaint she made to her 
mistress was admissible in evidence. There 
is no such evidence here ; indeed, the 



£Eurte point to consent on the part of the 
prosecutrix, and the giving of evidence of 
want of consent is a condition precedent 
to the admissibility of a stetement by the 
prosecutrix to a third party not in the 
prisoner's presence. 

Further, it is not everything said by a 
prosecutrix after an assault of this kind 
that can be called a '* complaint " so as to 
be admissible against the prisoner. There 
must be really a complaint — Reg, v. 
Merry y^ where Bruce, J., refused to admit 
a stetement made, not spontaneously, but 
in answer to a question put by the mother 
of the prosecutrix. Here there was no 
" complaint " in the proper sense, and it 
would be exceedingly dangerous to extend 
the rule regarding the admissibility of 
*' complainte " so as to include a stetement 
which, as in this case, was elicited by a 
question. 

Reg, V. LiUyman ^ only applies where 
consent is material. This was so held by 
Lawranoe, J., in Rest v. Kinghamy^ although 
a contrary view was teken by Kidley, J., 
in Reg. v. Kiddle.^ In Reg, v. Rowland 
[1898] ^ Hawkins, J., said that no case had 
been more frequently misunderstood or 
misapplied than Reg, v. Lillyman^ which, 
as he pointed out, was merely an authority 
for the proposition thfit the terms of a 
complaint were only admissible as evidence 
of a want of consent by the prosecutrix, 
and not as evidence of the truth of the 
charge against the person named in the 
complaint. The inference from that case 
is clearly this — ^that where consent is 
immaterial the rule in Reg. v. LiUyman ^ 
does not apply. The case oiReg, v. FoUey^^ 
which the chairman followed, being 
merely a decision of the late Recorder of 
London, is not a binding authority ; but 
furthermore it has no application at all, 
inasmuch as it was not a case relating to 
an offence of this class, the offence charged 
being felonious wounding. On the grounds 
now urged, this evidence was improperly 
admitted, and the conviction ought there- 
fore to be quashed. 

J. B, Matthewe, for the prosecution. — 
The evidence was properly admitted. 
Dealing first with the contention that the 
stetement was inadmissible by reason of 
the fact that it was made in answer to a 
(6) 62 J. P. 459. 
I 2 
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consent that the evidence is admissible ; 
on the contr^try, the prosecutrix herself 
can make it evidence by deposing that she 
did not consent, when that is no part of 
the charge. In other words, whether 
non-consent be legally a necessary part of 
the issue, or whether, on the other hand, 
it is what may be called a collateral issue 
of fact, the complaint becomes admissible. 
But how does non-consent become a col- 
lateral issue of fact? The answer must 
be, in consequence of the story told by 
the prosecutrix in the witness-box. And 
the judgment treats the two cases on the 
same footing. If non-consent be a part 
of the story told by the prosecutrix, or if 
it be legally a part of the charge, in each 
case alike the complaint is admissible. 
But if that is so, does not the reasoning 
apply equally to other parts of the story, 
and not merely to the part in which the 
prosecutrix has denied consent ? If not, 
it seems illogical to allow, as the Court 
did allow, that the whole of the story may 
be given in evidence. The true result is, 
we think, that, while the decision in Reg, 
V. LiUyman ^ is not strictly on all-fours 
with the present case, yet the reasoning 
which it contains answers the question 
now raised for decision. 

But, however that may be, it appears 
to us that, in accordance with principle, 
such complaints are admissible, not merely 
as negativing consent, but because they 
are consistent with the story of the pro- 
secutrix. In all ordinary cases, indeed, 
the principle must be observed which 
rejects statements made by any one in 
the prisoner's absence. Charges of this 
kind form an exceptional class, and in 
them such statements ought, under the 
proper safeguards, to be admitted. Their 
consistency with the story told is, from 
the very nature of such cases, of special 
importance. Did the woman or girl 
'make a complaint at once ? If so, that 
is consistent with her story. Did she 
not do so? That is inconsistent. And 
in either case the matter is important for 
the jury. 

It is in accordance with this view that 
in early times it was incumbent on the 
woman who brought an appeal of rape to 
prove that while the offence was recent 
she raised ** hue and cry '' in the neigh- 



bouring towns, and shewed her injuries 
and clothing to men, and that the 
appellee might raise as a defence the 
denial that she had raised such hue and 
cry. The passages in Bracton^a Pleas of 
the Crofjon, lib. iii. fol. 147, and in the 
FUaa of the CrowUy Selden Society, 
vol. i. " Warwickshire Eyre," 1221, asalso 
in the Mirror of Juatioea^ Selden Society, 
vol. vii. "Exception," ch. xxi,, are in- 
teresting and instructive as shewing that 
the distinction in this special class of case 
has been recognised from the earliest 
times. The "hue and cry" was the 
phrase used generally for the pursuit of 
a felon ; but we have not found any other 
case than rape in which it was for the 
prosecution to shew that they had raised 
it, or in which it was a defence to shew 
that it had not been raised. It is, how- 
ever, right . to refer to a passage in 
Bracton, iii. 139, in which he describes 
the objection made by an appellee that 
the hue and cry had not been raised as 
" ista generalis exceptio et prima." ^e 
this passage referred to in the late Mr. 
Justice Stephen's History of the Crimiruil 
Law, vol. i. p. 246.) But it seems to 
have been specially applicable to this 
class of case only. 

A further weighty authority for the 
existence of this exception to an acknow- 
ledged general rule is to be found in 
HMa Pleaa of the Crown, vol. i. pp. 632 
and 633, where it is stated that the party 
ravished is to give evidence on Oath, and 
her credibility must be left to the jury. 
" For instance, if the witness be of good 
fame, if she presently discovered the 
offence made pursuit after the offender, 
shewed circumstances and signs of the 
injury, . . . these and the like are concur- 
ring evidences to give greater probability to 
her testimony, when proved by others as 
well as herself. But on the other side, if 
she concealed the injury for any consider- 
able time after she had opportunity to 
complain, . . . and she made no outery 
when the fact was supposed to be do\ie, 
when and where it is probable she migXt 
be heard by others; these and the Uk 
circumstances carry a strong presumption J 
that her testimony is fedse or feigned.' 
We think these words may be adopted as 
stating the law accurately, and they 
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indicate that these complaints are to be 
admitted not only because they bear on 
the question of consent, but also because 
they bear on the probability of her testi- 
mony in a case in which, without such or 
other corroboration, reliance ought not to 
be plaoed upon her testimony. 

Our attention has been called to the 
case of CammomoeaUh v. Cleary [i898],* 
decided in 1898 by the Supreme Judicial 
Court of Massachusetts. In that case the 
indictments were for unlawfully abusing 
a child under the age of sixteen years. 
The girl had made a complaint, and the 
fact was given in evidence. No question 
arose as to the admissibility of its details ; 
but the point reserved for the decision of 
the Oourty on conviction of the prisoner, 
was whether the proof of the complaint 
could be admitted. The argument pro- 
ceeded on the question whether it was 
too remote in point of time, but Mr. 
Justice Holmes in giving judgment said : 
'' It is not argued that the common law 
in cases of rape does not apply — see 
ComnumwedUh v. Roosndl [1886] ^ and 
CommonwecM v. Hackett [i898].*^ The 
rule that in trials for rape the govern- 
ment may or must prove that the 
woman concerned made complaint soon 
after the commission of the oflfence is a 
perverted survival of the ancient require- 
ment that she should make hue and cry 
as a preliminary to bringing her appeal. 
Glanville, xiv. G. Bract, fol. 147a. Fleta, 
I. c. 25 § 14. St. 4 Edw. I. St. 2. 
Appeals became obsolete and left rape to 
be dealt with by indictment before the 
development of the modern law of evi- 
dence." He then quotes the passage from 
Hale above set out, and says : *' If [that] 
means what it has been taken to mean, 
that the government can prove fresh 
complaint as part of its original case, it 
cannot be justified by the general prin- 
dples of evidence which now prevail. . . . 
The evidence is not admitted as part of 
the rea geslcBy or as evidence of the truth 
of the things alleged, or solely for the 
purpose of disproving consent, but for the 
more general purpose of confirming the 
testimony of the ravished woman. Reg, v. 

(8) 172 Mass. B. 175. 

(9) 143 Mass. R 32. 
(10) 170 Man. B. 194, 196. 



lAU/ynum}" And further on he says, 
''The test is whether, according to the 
principles of the exception, her having 
made the complaint tends to corroborate 
testimony given by the child at the 
trial." For these reasons the evidence 
was in that case held to be admissible. 
With that statement of the law we 
concur. 

We are at the same time not insen- 
sible of the great importance of carefully 
observing the proper limits within which 
such evidence should be given. It is only 
to cases of this kind that the authorities 
on which our judgment rests apply; 
and our judgment also is to them 
restricted. It applies only where there 
is a complaint not elicited by questions of 
a leading and inducing or intimidating 
character, and only when it is made at the 
first opportunity after the offence which 
reasonably offers itself. Within such 
bounds we think the evidence should be 
put before the jury; the Judge being 
careful to inform the jury that the state- 
ment is not evidence of the fiEusts com- 
plained of, and must not be regarded by 
them, if believed, as other than corrobora- 
tion of the complainant's credibility, and, 
where consent is in issue, of the absence 
of consent. 

For these reasons we think the con- 
viction should be affirmed. 

Conviction affirmed. 



Solicitors — Stallard & Tamer, agents for A. 
Spencer Thorsiield, Kidderminster, for 
prisoner; G. A. Weston, Kidderminster, for 
prosecution. 

[Reported by J*. S. Hendencn^ Esq, 
BarrUter-at-Lan, 
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-PxT.*«^ T L SOOTT & Co. V, 

Jan. 31. 

[74 L. J. K.B. 262.] 

RevenuB — Excise — PUUe — Coupons 
Delivered with Packets of Tea — Prizes in 
Exchange for Coupons — " Trading in or 
selling " Plate— Revenue Act, 1867 (30 <^ 
31 Vict. c. 90), ss. 1 and 3. 

The appellants f a firm of tea merchants, 
sold packets of tea, toith which were de- 
livered coupons entitling the purchasers, or 
other persons into whose hands the coupons 
might come, to participate in the chance of 
obtaining prizes offered by the appellants. 
Some of the prizes which were offered 
and awarded were gold watches: — ^Held, 
that this amounted to a ^^ trading in or 
selling " of pUUe within the meaning of 
section I of the Revenue Act, 1867, and 
eoneequenUy thai the appellants were liaible 
to the penality imposed by section 3 of that 
Act for dealing in pUm without being 
licensed so to do. 

Oase stated by the Justices of Bolton. 

Soott & Co., hereinafter called the 
appellants, were charged on June 2, 1904, 
at the instance of the respondent, upon 
an information laid under section 3 of 
the Revenue Act, 1867, for having 
between November 15 and December 31, 
1903, in the borough of Bolton, dealt in 
plate without a proper licence in that 
behalf. 

The appellants were tea-men carrying on 
business at two shops in Bolton. They 
held no licence to deed in plate. In 1903 
they gave to customers who bought tea 
from them certain coupons, and those 
persons, either customers or others, who 
sent in the largest number of coupons 
were entitled to participate in a distribu- 
tion of prizes given by the appellants, 
some of these prizes being gold watches. 
Witnesses were called who obtained gold 
watches from the appellants in this com- 
petition, and one of these witnesses in 
cross-examination said that she bought 
tea from the appellants before the com- 
petition began and all through the com- 
petition; t&t the price was the same 



before and after, and that she got the 
same good tea. In answer to the Justices, 
each of the witnesses who had purchased 
tea said, ** I understood that in purchasing 
the tea I was purchasing the possibility 
of obtaining a gold watch or one of the 
other articles." 

It was admitted for the appellants that 
there was a contract between them and 
their customers, and they also admitted 
the facts, but they contended that there 
had been no trading or selling by them 
within the meaning of the section ; that 
there was no trading by a person whose 
business it was to deal in gold or silver 
plate ; that there was no sale or evidence 
of a sale of gold or silver plate by them 
to the persons called as witnesses; and 
that, even if there were a sale of a chance, 
such as might be objectionable under the 
Lottery Act, it was no sale or evidence of 
a sale of the prizes in respect of which the 
chance was taken. 

The Justices found that the appellants 
did deal in plate without a proper licence, 
and they imposed a fine, but consented to 
state a Case. 

The question for the opinion of the 
Court was whether upon the facts stated 
the conviction was right. 

DanckwerU, K.C. {J. R. Atkin with 
him), for the appellants. — ^The question 
turns upon section 1 of the B.evenue Act, 
1867,^ and to bring the case within that 
section it must be shewn that what the 

(1) Revenue Act, 1867, s. 1 : "... there 
Bhall ... be charged and paid the following 
excise daties on licenses to deal in plate to be 
taken ont yearly in the United Kingdom by the 
persons hereinafter mentioned ; (that is to say,) 
By every person who shall trade in or sell any 
article composed wholly or in part of gold or 
silver, in respect of every house, shop, or other 
place in wUch his trade or business shall be 
carried on . . ." 

Section 3 : ** Every person who shall do any 
act, or cany on any trade or business for which 
a license to deal in plate is required by this 
Act, without having in force a proper license 
authorizing him so to do, shall for every offence 
forfeit the sum of fifty pounds ; and in any pro- 
ceeding for the recovery of such penalty it ^all 
be sufficient to allege that the defendant did 
deal in plate without a proper license in that 
behalf, and it shall not be necessary further or 
otherwise to describe the offence.*' 
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appellants did was to trade in or sell 
pkite. There was no trading in or selling 
of plate in this case ; none of the elements 
of a sale were present. A sale implies a 
contract to pass the property in an article 
to some one else for a consideration in 
money. There was nothing like that here. 
In Grainger v. Gough [l896j ^ Lord Davey 
defined trade as '^ the business of selling, 
with a view to profit, goods which the 
trader has either manufactured or himself 

f purchased " ; and in Harris v. Amery 
1665] 3 Willes, J., said that trade " has 
the technical meaning of buying and 
selling.'' Much the same view was taken 
by the present Master of the Bolls in 
KiUick V. Graham [l896].< There was 
here no selling in the sense of these 
definitions. It is important to observe 
that prizes were not limited to those who 
actually bought tea ; any one who could 
collect the coupons was entitled to par- 
ticipate in the chance of obtaining a 
prize. The property in the watches 
passed by a gift when they were awarded, 
the whole thing being done by the appel- 
lants as an advertisement. !^rter is not 
a selling or trading within the meaning 
of the section, which must be construed 
in the ordinary sense without having 
bizarre or fanciful meanings forced upon 
it. What was done may be a lottery — 
Tayhr v. Smetten [1883] *— but it does 
not amount to a trading in or selling of 
plate. 

RotclaU ( The AUamey-General (SirR, B. 
Firday^ K.C) with him), for the respon- 
dent. — ^There was a sale here; in any 
event there was a trading by the appel- 
lants in plate. In Hall v. M* William 
[l90l] ^ it was held that the sale of news- 
papers which contained certain *' spots," 
for the detection of which prizes were 
oflfered, amounted to the publishing of a 
proposal and scheme for the sale of c^mces 
in a lottery. There it was decided that 
what was done by the newspaper amounted 
to a sale of such a chance, although the 
newspaper and the chance were sold 

(2) 65 L. J. Q.B. 410, 418; [1896] A.C. 325, 
345. 

(3) 36 L. J. C.P. 89, 92. 

(4) 66 L. J. M.0. 180 ; [1896] 2 Q B. 196. 
(6) 62 L. J. M.C. 101; 11 Q.B. D. 207. 
(6) 85 L. T. 239. 



together at the ordinary price of the 
newspaper — see also Taylor v. Smetten,^ 
Here the coupons represent the prizes 
of plate, and are sold to the purchasers 
of tea. The case is therefore within sec- 
tion 1 of the statute in question. 

DancktoeriSf JT.C, in reply. — It is true 
that the coupons are sold, but the right 
to a prize does not arise from the sale, as 
any one who could produce a sufficiently 
large number of coupons, however obtained, 
was entitled to a prize. 

Lord Alverstonb, CJ. — This case 
seems to me to be near the line, bat to a 
certain extent it is a question of &ct. 
What happened was this : A large amount 
of tea was sold by the appellants, the tea 
being sold with, or packed up in, some- 
thing called a coupon, which is a token 
indicating that the tea has been purchased 
from a particular shop. The evidence of 
one of the witnesses in cross-examination 
was this : " I bought my tea at that shop 
before the competition began and' all 
through the competition. The price was 
the same before and after. I got the same 
good tea. ... I understood that in pur- 
chasing the tea I was purchasing the 
possibility of obtaining a gold watch or 
one of the other articles." That is not 
conclusive of the matter, but it seems to 
me to point to one view of the &cts — 
namely, that it was all one transaction^ 
In respect of the payment for the tea, 
each of the various purchasers got a 
coupon. It was not disputed by the 
appellants that that was a sale of coupons. 
The suggestion that there is nothing 
charged for the coupons is, of course, 
absurd ; this very large business could not 
possibly be carried on if there were no 
charge for the coupons. These coupons 
having been delivered out with the tea, 
the persons who received them, either 
having purchased them themselves or 
having obtained them from other pur- 
chasers, on presenting them be(»kme 
entitled in certain events, according to 
the number of coupons presented, to 
certain articles, watches among others. 
It seems to me that, looked at in its real 
essence, this was a trading in watches by 
means of receiving payment for them by 
instalments when the money was paid ftor 
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the tea and aflerwards recognising the 
value of those various instalments, evi- 
denced by coupons, by giving back — 
in this particular case — watches. The 
Justices have come to the conclusion that 
such dealing in plate was a trading or 
selling within the meaning of section 1 of 
the Revenue Act, 1867, and I am not pre- 
pared to say they were wrong. Reliance 
was placed upon the observations of Lord 
Davey in Grainger v. G(mgK^ where, re- 
ferring to trade in reference to income 
tax, he said, '' Trade in its largest sense 
is the business of selling, with a view to 
profit, goods which the trader has either 
manufJE^ctured or himself purchased.'' I 
am by no means sure that that would not 
cover the transaction here, but at all 
events the language of Lord Davey cannot 
have been intended to convey the meaning 
that, unless the money or a portion of it 
for the particular article passes at the 
moment, there cannot be a trading. Some 
portion of the money passed when the 
coupon was given out, but of course not 
the money for the watch, because the 
watch was not delivered until a certain 
number of coupons were presented. As 
to the language of Mr. Justice Wiiles in 
Harris v. Amery^^ where he said that " It 
has never been doubted that farming was 
a business, though it could not properly be 
called a trade, since the latter has the 
technical meaning of buying and selling," 
I cannot think that he meant to say that 
there could be no trading unless money 
was paid for the article at the time. It 
was said that barter was not trading ; but 
I should have thought that barter was a 
method of trading, and if the plate formed 
the consideration on one side it would 
have been within the mischief of the 
section. 

Another point was suggested — that this 
was only a lottery. If the Justices had 
come to the conclusion that giving the 
prizes was quite disconnected from the 
transaction whereby the coupons were 
given in exchange for the tea, I could 
have understood this contention; but it 
appears to me that, treating this as a 
system whereby a large number of watches 
are disposed of to the public, it would be 
wrong to find that there was no trading 
hecause possibly the proceeding might be 



treated as a lottery. I think the convio- 
tion must be affirmed. 

Kennedy, J.— I agree. 



BiDLEY, J.— I agree. 



Appeal diamiaaed. 



Solicitors— Chester, Broome k Griffithes, agents 
for Holt, Risqiie k Bobson, Manchester, for 
appellants ; Solicitor of Inland Revenue, for 
respondent. 

lEeported hy J. S, Henderson^ Esq., 
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[74 L. J. K.B. 283.] 

Weights and Measures — Coal— By-law 
— " Correct weighing instrument "—Coal 
Carried out in Cart for Sale by Retail — 
Failure of Seller to Carry Sufficient 
Proper Weights — Liability — Weights cmd 
Measures Act, 1889 (52 d: 53 Vict. e. 21), 
s. 28, suh-s, 1 ; s, 29, sub-s. 1. 

A by-law made under section 28, sub- 
section I of the Weights and Measures Act^ 
1889, provided that every coal dtaUr 
shouM provide, and every person employed 
by him to carry out coal for sale by retail 
oiU of any vehicle should carry, a correct 
weighing instrument, stamped by an in- 
spector, for the purpose of weighing any 
quantity of coal not exceeding two hundred- 
weight. The respondent, a coal dealer^ 
was carrying out a number of sacks of 
coal in a cart for sals by retail^ some of 
the sacks containing hcdf a hundredweight 
and others a hundredweight. He had in 
the cart a correct weighing machine duly 
stamped, but only one 56-^. weight : — 
Heldy that, inasmuch ets the respondent 
had no proper weights for weighing in one 
operation the coal in one of the larger sacks, 
he had committed an offence against the 
by-law. 
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Case stated by Justices of Bridgwater. 

An information was preferred by the 
appellant, an inspector of weights and 
measures, against the respondent, charg- 
ing that the respondent, on April 22, 
1904, at the parish of North Fetherton, 
being then a coal dealer carrying out coal 
for sale by retail in a certain vehicle, un- 
lawfully did not carry or provide and 
was not provided with in such vehicle a 
correct weighing instrument, stamped by 
an inspector, for the purpose of weighing 
any quantity of coal not exceeding two 
hundredweight, contrary to a by-law duly 
made and passed by the Somerset County 
Council. 

The following facts were proved or 
admitted : 

The appellant was an inspector of 
weights and measures for the County 
Council of Somerset. The respondent 
was a coal dealer, carrying on business at 
Bridgwater in the county of Somerset, 
and on April 22, 1904, was conveying 
and carrying out coal for sale by retail in 
a cart or waggon. 

In the cart or waggon he had some 
bags or sacks of coal made up, some 
half-hundredweights and some hundred- 
weights, the majority being half-hundred- 
weights. 

The respondent was delivering coal at 
North Petherton on April 22, 1904, in 
the ordinary course of business. The 
appellant spoke to the respondent, and 
called his attention to the scale and to 
the flBtct that he had only one 561b. 
dead weight. The machine which the 
respondent had at the time was practi- 
cally correct, and was duly stamped by 
a qualified inspector of weights and 
measures. 

The by-law, which was made by the 
county council under section 28, sub- 
section 1 of the Weights and Measures 
Act, 1889, was as follows: "Every coal 
dealer shall provide, and every person 
employed by him who shall convey or 
carry out coal for sale by retail or for 
delivering to a purchaser from or out of 
any vehicle, shall constantly carry there- 
with a correct weighing instrument 
stamped by an inspector for the purpose 
of weighing any quantity of coal not 
exceeding two hundredweight." 



On the part of the respondent it was 
contended that he had a certain machine 
in the cart or waggon, that he had a 
half-hundredweight weight, but not a 
hundredweight weight, and that it was 
possible to weigh a hundredweight of 
coal with the half-hundredweight which 
the respondent had, as be could weigh it 
in two portions, and that he had a 
correct weighing instrument, stamped by 
an inspector, capable of weighing two 
hundredweight of coal. The reason the 
respondent carried one weight only — 
namely, half a hundredweight — was that 
if he carried other weights he would 
have to reduce the quantity of coal he 
carried. 

The prosecution contended that the 
weighing machine which the respondent 
had in the cart did not comply with the 
by-law, and that it was incumbent upon 
the respondent to have sufficient weights 
to weigh at one time two hundredweight 
of coal if a purchaser required that 
amount, or at all events that the respon- 
dent was bound to have in his possession 
weights to the extent of one hundred- 
weight, seeing that he had bags of coal for 
salo of a hundredweight in weight. 

The Justices were of opinion that the 
respondent had complied with the mean- 
ing of the by-law, and dismissed the case. 

The question for the opinion of the 
Court was whether the Justices came to 
a correct determination in point of law. 

Garlimd, for the appellant. — ^The Jus- 
tices appear to have thought that it was 
a sufficient compliance with the by-law if 
the respondent carried a weight which 
would enable him to weigh any sack of 
coals in his cart in two portions, but 
when the by-law speaks of an instrument 
" for the purpose of weighing any quantity 
of coal not exceeding two hundredweight " 
it must mean weighing in one operation. 

Section 29, sub-section 1 of the Weights 
and Measures Act, 1889, empowers any 
inspector to stop any vehicle carrying 
coal for sale, and to test any weights and 
weighing instruments found in such 
vehicle, and provides that he " may weigh 
any load, sack, or other less quantity of 
coal, found in any such . . . vehicle, or 
which is in course of delivery to any 
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purchaser." The only reasonable oon- 
struction to pat upon that provision is 
that it refers to a weighing in one opera- 
tion. Upon any other view of the sec- 
tion a great burden might be cast upon 
inspectors. It cannot have been intended 
that other sacks of coal should be used as 
weights in the operation of weighing. 
No counsel appeared for the respondent. 

Ix)BD Alvebstone, O.J. — I am reluc- 
tant to interfere in a case in which no 
substantial wrong has been done ; but in 
the present case the by-law contemplates 
that there shall be a means of checking 
the weight of each sack of coal carried 
for sale or delivered from the cart pur- 
suant to the request of a purchaser. The 
weighing instrument and weights must, 
in my opinion, be such as to enable an 
inspector to weigh any sack of coal 
which may be taken out of the cart. 
In this case the bags containing a 
hundredweight of coal could only be 
weighed either in two portions, or by 
using one of the half-hundredweight sacks 
as a weight. The public must be pro- 
tected in this respect, and I am of opinion 
that the Justices ought to have convicted. 
The Case must go back to them for that 
purpose ; but we all think that this is not 
a case calling for more than a nominal 
penalty, for the respondent, no doubt, 
thought that he was entitled to do what 
he was doing. 

Kennedy, J., and Ridley, J., con- 
curred. 

Appeal allowed. 



Solicitors— Heed & Reed, agents for Reed & Co., 
Bridgwater, for appellant. 

\Bep<frted by F. Qnvper, Esq., 
Barrigter -at' Law. 



LoBD Alvebstonb, C.J. 
Kennedy, J. 
Ridley, J. 

1904. 
Dec. 19. 
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Rex i;. Kettle 

AND London 

County 

Council; 

Ellis, Exparie. 



[74 L. J. K.B. 264.] 

JusUce of the Peace — Refusal to State 
Case — Recognisance — Rule Absolute to 
State Case — Death of Surety and Bar^- 
ruptct/ of Appdlant — Necessity for Fresh 
Recognisance — Summary Jurisdiction 
{Appeals) Act, 1857 (20 <fc 21 Vict. c. 43), 
ss, 2, 3, and 5. 

The applicant, against whom an order 
had been made under the London Building 
Act, 1894, applied to the magistrate to state 
a Case for the opinion of the High Court. 
The magistrate refused to state a Case, 
whereupon the applicant entered into a 
recognisance with a surety under section 3 
of the Summary Jurisdiction (Appeals) 
Act, 1857, and then applied to the High 
Court for, and obtained, a rule calling 
upon the magistrate to shew cause why he 
should not state a Case, and this rule was 
afterwards rnade absolute. Between the 
date of the application for the rule and the 
date when it was made absolute the appli- 
cant was adjudicated bcmkrupt, and his 
surety died. The magistrate having re- 
fused to deliver the Case unless a fresh 
recognisance was entered irvto, — Held, 
that the recognisance already entered into 
was stiU valid, that a fresh recognisance 
was not required under section 5 of the 
Summary Jurisdiction (Appeals) Act, 
1857, and that the magistrate must deliver 
the Case. 

Rule nisi calling upon Rupert Kettle, 
Esquire, the magistrate sitting at the 
Woolwich Police Court, and the London 
County Council, to shew pause why the 
magistrate should not deliver to the 
applicant Ellis a certain Case stated and 
signed by the magistrate between Ellis 
and the Ix>Ddon County Council. 

The applicant was summoned by tlie 
London County Council in August, 1903, 
for erecting a building beyond the general 
line of buildings, contrary to the London 
Building Act, 1894, and had been ordered 
to demolish a portion of the building and 
to pay a fine of 40«. He thereupon 
applied to the magistrate to state a Case 
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for the opinion of the High Court, but 
the magistrate refused to grant it. On 
August 17, 1903, two or three days after 
this refusal, the applicant stated to the 
magistrate that he desired to enter into 
a recognisance under section 3 of the 
Summary Jurisdiction (Appeals) Act, 
1857, such as the magistrate should 
require for the prosecution of a Case to 
be stated ; whereupon the magistrate said 
that he should require a recognisance by 
the applicant himself and one surety in 
50^., and that he might enter into the 
recognisance for what it was worth. The 
recognisance of the applicant was taken 
on the same day, and that of his surety 
on August 22. On August 20, 1903, the 
applicant obtained from the Judge in 
chambers a rule nisi calling upon the 
magistrate to shew cause why he should 
not be ordered to state a Case, and on 
December 17, 1903, the rule was made 
absolute. 

Meantime, on September 10, 1903, the 
surety died, and on October 13, 1903^ the 
applicant was adjudicated bankrupt. 

On the order of December 17, 1903, 
being served on the magistrate, he 
intimated that, in his opinion, fresh 
recognisances were necessary. The Case 
was then got ready by the magistrate, 
but on April 28, 1904, he declined to 
hand it over until fresh recognisances 
had been entered into, as it appeared to 
him that, in view of section 5 of the Sum- 
mary Jurisdiction (Appeals) Act, 1857, 
before delivering the Case which he had 
stated and signed pursuant to the order of 
December 17, 1903, he must require a 
recognisance to be entered into upon that 
Cas^namely, such a recognisance as was 
sufficient at the time of the delivery of 
the Case ; he also had great doubt whether 
the previous recognisance could be con- 
strued as applying to the costs of the Case 
stated by order of the Court ; whether the 
surety's estate could be made liable upon 
a recognisance which did not come into 
operation, if at all, till after his decease ; 
and whether this kind of recognisance 
could be enforced against the estate of a 
deceased surety. He offered to deliver 
the Case on a fresh recognisance in 502. 
being entered into. The applicant then 
obtained the present rule. 



DaUdy^ for the London County Council, 
shewed cause. — Keoognisances under sec- 
tions 3 and 5 of the Summary Jurisdic- 
tion (Appeals) Act, 1857,' are quite dis- 
tinct. The recognisance entered into in 
August, 1903, was under section 3 and 
not under section 5. The words of the 
latter section clearly point to this — that 
the magistrate should consider the suffi- 
ciency of the recognisance at the time 
when he has received the order to state 
the Case. 

Moreover, by reason of the death of 
the surety and the bankruptcy of the 
applicant, the recognLsance entered into 
in August, 1903, became of no value. 
The magistrate was therefore right in 
requiring a fresh recognisance. 

F. OoveTy in support of the rule. — The 
last words of section 5, *' upon the appel- 
lant entering into such recognizance as is 
hereinbefore provided," shew that the re- 
cognisance taken under section 3 is suffi- 
cient. If the magistrate had stated the 
Case then, none of the difficulties now 
suggested would have arisen. 

[He was stopped.] 

(1) The Summary Jurisdiction (Appeak) Act, 
1867, 8. 2, provides that either p«urty to a pro- 
ceeding before a Justioeor Justices whioh can be 
dealt with in a summary way may, if dissatisfied 
with the determination of the proceeding, apply 
within three days to the said Justice or Justices 
to state a Case for the opinion of the Saperior 
Court. 

Section 3: <*The appellant, at the time of 
making such application, and before a case 
shall be stated and delivered to him by the 
justice or justices, shall in every instance enter 
into a recognisance, before such justice or 
justices . . . with or without surety or sureties, 
and in such sum as to the justice or justices 
shall seem meet, conditioned to prosecute with- 
out delay such appeal, and to submit to the 
judgment of the Superior Court, and pay such 
costs as may be awuded by the same. . . ." 

Section 6 : " Where the justice or justices 
shall refuse to state a case as aforesaid, it shall 
be lawful for the appellant to apply to the 
Court of Queen's Bench upon an affidavit of 
the facts for a rule calling upon such justice or 
justices, and also upon the respondent, to shew 
cause why such case should not be stated ; and 
the said Court may make the same absolute or 
discharge it, with or without payment of costs, 
as to the Court shall seem meet, and the justice 
or justices, upon being served with such rule 
absolute, shall state a case accordingly, upon 
the appellant entering into such recognisance 
as is hereinbefore provided." 
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Lord Alyebstone, O.J. — In this case, 
which is one of some difficulty, I think it 
must be taken in favour of the applicant 
that security was given in accordance 
with section 3 of the Summary Jurisdic- 
tion (Appeals) Act, 1857. I agree with 
counsel for the London County Council 
that it is most material that security 
should be given, and if it could have 
been established that no security was given 
under section 3, or that the magistrate 
had no power to take security at the time 
he did, either because he had not decided 
whether to grant a Case or not or because 
he intended to refuse a Case, it would 
have gone a loug way to convince me that 
the rule should be discharged. It appears 
to me, however, impossible to say that it 
was not within the power of the magistrate 
to take the applicant's recognisance at 
the time he did. Section 3 says that the 
appellant, at the time of making the 
application for a Case to be stated, and 
before the Case is stated and delivered 
to him by the Justice, shall enter into a 
recognisance. That section has been con- 
sidered in one or two cases. In Chapman 
V. Robinson [l868]^ it was decided that the 
recognisance might be given at any time 
within the three days allowed by section 2 
for applying for a Case ; and in Stanhope 
V. Thoraby [1866] ' it was held that if the 
application to state the Case is made 
within the three days the recognisance 
is good if entered into before the Case is 
given out by the Justices. Neither case 
throws any doubt upon the right or 
jurisdiction of the magistrate to take the 
recognisance at the time of the applica- 
tion for the Case. Therefore, it seems to 
me that the application in August, 1 903, 
to take the recognisance was made to the 
magistrate at a time when it was within 
his jurisdiction to take it. 

The only other point is, Does the fact 
that the magistrate afterwards refused to 
state a Case, and that this Court ordered 
a Case to be stated, make any difference 
or necessitate any further recognisance ? 
Section 5 affords some ground for the 
argument put forward on behalf of the 
London County Council, because it says 
that *'the justice or justices, upon being 

(2) 28 L. J. M.C. 30 ; 1 B. & E. 25. 

(3) 35 L. J. M.C. 182; L. R. 1 C.P. 423. 



served with such rule absolute, shall state 
a case accordingly, upon the appellant 
entering into such recognisance as is here- 
inbefore provided." That, however, was 
necessary in order to prevent a person 
claiming the Case upon the rule absolute 
without having given any security; and 
it appears to me that the words " as 
is hereinbefore provided" may be well 
satisfied, not only by the form and nature 
of the recognisance, but also by saying 
that it is a recognisance which is to be 
taken in the way contemplated by sec- 
tion 3. That construction would rather 
help the argument of counsel in support 
of this rule, because he says that section 5 
is satisfied if the applicant has fulfilled 
the conditions of section 3. 

It seems to me, upon the &cts before 
us, that in this case security was given in 
accordance with section 3, and that such 
security is effective for whatever it may 
be worth against the persons who became 
either principal debtor or surety ; and as 
the condition in that recognisance is the 
same as that required under section 5 — 
namely, to prosecute the appeal and pay 
the costs — ^it is impossible to say that the 
magistrate was right in refusing to deliver 
out the Case without a further recogni- 
sance being entered into. I think, there- 
fore, that the rule must be made 
absolute. 

Kennedy, J. — I am of the same opinion. 
It seems to me to be clear that under 
section 3 (although it has been decided 
that it is sufficient that the recognisance 
is entered into before the Case is stated 
and delivered out) it is perfectly correct 
to tender, and there is nothing in the 
section to prevent the magistrate accept- 
ing, the entering into the recognisance at 
the time of the application for the Case, 
which may or may not be granted at the 
time it is made. The application may be 
made in writing within three days, so that 
the applicant may very well not know 
whether the Case will be granted or not. 
But he has persons with him who are 
willing to enter into the recognisance 
along with him. When I look at the 
form of the recognisance, it is conditioned 
to be liable in reference to a Case that is 
to be stated. The magistrate afterwards 
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declines to state a Case. Is the reoogni- 
sanoe so taken not a valid recognisance in 
regard to that Case although the magis* 
trate declines at the time to state a C^, 
and this Court has to be invoked to direct 
him to do so f I can see nothing in sec- 
tion 5 to justify the contention that it is 
not valid. The Court has power under 
section 5 to decide that the Case must be 
stated, and on the rule absolute being 
made and served on the magistrate he has 
to state a Case, " upon the appellant enter- 
ing into such recognisance as is herein- 
before provided." It was necessary to put 
in the words at the end of section 5, as 
otherwise there might be a rule absolute 
to state a Case without any recognisance 
having been entered into before the Case 
is delivered and dealt with. I think there 
is nothing in the section to invalidate the 
recognisance entered into at the time of 
making application because the magistrate 
may determine not to state a Case and 
the action of this Court has to be invoked 
requiring him to do so. If a recognisance 
is duly entered into to abide certain con- 
sequences in the ev^t of a case termina- 
ting unfavourably to the appellant, I do 
not think that we can say that a recogni- 
sance so entered into can be treated as a 
nullity. 

RiDLBT, J. — ^I am of the same opinion. 
I confess that I think the point one of 
some difficulty, but I agree with the 
judgments of my learned brothers. It 
should be remembered that the recogni- 
sance entered into on the first application 
is as good now as ever it was. The fact 
that before the magistrate stated the Case 
an application had to be made to this 
Court for a rule requiring him to state it 
does not relieve the surety who entered 
into the recognisance. 

Eule absolute. 



Solicitors — H. Gover & Son, for applicant; 
W. A. Blaxland, for London County Council. 

{^Reported hy J, S. Hendenon, Esq., 
Barrister- at'La7v. 



[IN THE COURT OP APPEAL,] 
VAUGHA.N Williams, L.J.a 

ROMER, L.J. I FiTOH V. 

Stirling, L.J. VBermondsbt 

1905. I Guardians. 

Jan. 19, 20. J 

[74 L. J. K.B. 250.] 

Poor Law — Pauper Lunatic — Out- 
Union Patient — Expenses of Maintenance 
— Amount Chargeable — LunacT/ Act, 1890 
(53 Vict, c. 5), s. 283. 

The visitijig committee of a lunatic 
asylum are not empowered under sub- 
section 3 of section 283 of the Lunacy Act, 
1890, to fix a weekly sum, not exceeding 
lis., in respect of the maintenance in the 
asylum of outcounty pauper hinaticSy in 
addition to the weekly sum already fixed 
by them, under sub-section 1, in respect of 
the maintenance of each pauper lunatic in 
the asylum; but where they have, under 
sub-section 1, fixed a weekly sum of less 
than 14«. in respect of each pauper lunatic^ 
they have power to differentiate between 
in-county and out-county pauper lunatics 
by fixing the maximum weekly sum 
of lis, in respect of out-county pauper 
lunatics. 

Decision of Divisional Court ([1904] 
^ ' -^-; L1904J 



985: 



M.C. 329; 73 L. J. K.B 
2 K.B. 709) affirmed. 

Appeal from a decision of the Divisional 
Court (Lord Alverstone, C.J., Kennedy, 
J., and Fhillimore, J.). 

The facts and argument are fully set 
out in the report of the case in the Court 
below. For the present purpose the 
following short statement is sufficient : 

The action was brought in the City of 
London Court by the clerk to the visiting 
committee of the City of London Lunatic 
Asylum against the guardians of the 
parish of Bermondsey to recover III. 5s. 
for the lodging and maintCDance in the 
asylum of a lunatic, whose legal settle- 
ment was in Bermondsey, from January 1, 
1904, to February 15, 1904— forty-five 
days at 2s. per day, il, lOs.; and from 
February 15, 1904, to March 30, 1904— 
forty-five days at 3s. per day, 61. lbs. 
The defendants paid into Court 9^. in 
respect of the claim, being at the rate of 
2s, per day during both periods. The 
question was whether from February 15 
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to March 30, 1904, the vifiiting committee 
were entitled to charge at the rate of 21«. 
per week, or only at the rate of 14«. per 
week. 

The question turned upon section 283 of 
the Lunacy Act, 1890, which is set out in 
full in the report of the case in the Court 
helow. The short effect of it is set out 
below.^ 

The visiting committee of the asylum 
had, acting under suh-section 1 of sec- 
tion 283, fixed a weekly sum of 12«. 3d. 
for the lodging, maintenance, medicine, 
clothing, and care of each pauper lunatic 
in the asylum. The weekly sum fixed for 
out-county pauper lunatics had been, up 
to February 4, 1904, 14«. On February 4, 
1904, the visiting committee raised the 
charge for out-county pauper lunatics 
from 14«. per week to 21«. per week, 
being 12«. dd. per week fixed under sub- 
sectdon 1, and a *' greater weekly sum " of 
Ss, 9d. fixed under sub-section 3. On 
February 15, 1904, the charge for the 
maintenance of the particular lunatic in 
question was raised from 14«. to 21«. per 
week. 

The Judge of the City of London Court 
gave judgment for the defendants, and 
gave leave to appeal. 

The plaintiff appealed to the Divisional 
Court, and that Court held that the 
visiting committee were not empowered 
by sub-section 3 of section 283 to fix a 
weekly sum, not exceeding 14«., in respect 
of out-county lunatics, in addition to the 
weekly sum which they had fixed under 
sub-section 1 in respect of each pauper 
lunatic in the asylum, but they were only 
empowered where, under sub-section 1, 
they had fixed a less weekly sum than 
14«., to differentiate between in-county 
and out-county pauper lunatics by fixing 
the maximum weekly sum of lis, in 

(1) Lunacy Act, 1890, s. 283, sub-s. 1 : 
*< Every visiting committee shall fix a weekly 
snm, not exceeding 14«., for the expenses of 
maintenance and other expenses of each panper 
lunatic in the asylum .... and such weekly 
sum may from time to time be altered." 

Sub-section 8: "A committee may fix a 
greater weekly sum, not exceeding 14^., to be 
charged in respect of pauper lunatics other than 
those sent from or settled in a parish or place 
within the county or borough to which the 
asylum belongs.'' 



respect of out-county lunatics. They 
dismissed the appeal, but gave leave to 
appeal. 

The plaintiff appealed. 

DanckwertBy K,C.^ and A. NeiUon^ for 
the appellant. — The obligations and 
powers of the local authorities with regard 
to the provision of asylums are contained 
in sections 238, 239, 240, 241, and 242 of 
the Lunacy Act, 1890. Under sections 269 
and 270 pauper lunatics from other 
counties or boroughs may be admitted 
into the asylums. Under section 273 
the expenses to be paid or contributed by 
a local authority for the purposes of the 
Act are to be paid to the treasurer of the 
asylum to which the local authority pays 
or contributes. Under section 286 a 
pauper lunatic is to be deemed to be 
chargeable to the union from which he 
was sent until it has been established 
that he is settled in some other union. 
Under section 287 an order may be made 
by certain Justices upon the guardians of 
the union to which the lunatic is charge- 
able for payment to ti^e treasurer of iko 
asylum of the reasonable charges for the 
maintenance of the lunatic; and under 
section 288 an enquiry may be ordered as 
to the settlement of the lunatic. The 
Act of 1890 was a Consolidation Act, and 
section 283 takes the place of section 54 
of the Lunatic Asylums Act, 1853 (16 & 17 
Yict. c. 97). Under the earlier Act the 
visiting committee were to fix a weekly 
sum sufficient to pay for the maintenance 
of a pauper lunatic, but the amount was 
not specified ; and they were empowered to 
fix a larger weekly sum in respect of out- 
county lunatics, but that sum was not to 
exceed 14«. a week. It therefore only 
fixed the limit of the excess charge, and the 
intention of the Consolidation Act as re- 
gards that must be taken to be the same, 
and sub-section 3 of section 283 must be 
read as fixing what is to be the excess rate — 
that is, a sum, not exceeding 14«. weekly, 
over and above the sum, whatever it may 
be, fixed under sub-section 1. The only 
question is whether the language of the 
section can be read so as to carry out the 
obvious intention. If it is differently 
expressed, it was probably through in- 
advertence. 
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C. A. Rumll, K.C, and S. Cunning- 
ham Glen^ for the respondents^ were not 
called upon. 

Yauohan Williams, L.J. — I quite feel 
the force of the argument on behalf of the 
appellant, and it may possibly be that the 
difference between the legislation of 1890 
and that of 1853 was accidental, and was 
not what was intended by the drafts- 
man ; but still we have nothing to do with 
that. We have to deal with the Act as 
it is drawn ; and the words are so strong 
that we cannot give effect to the conten- 
tion of the appellant. In my opinion, the 
decision of the Divisional Court was quite 
right. 

I only wish to add that when I spoke 
of the possibility of there having been a 
slip on the part of those who drafted the 
Act of 1890, 1 did not say it in any con- 
temptuous spirit. Whenever I have to 
deal with consolidating legislation I am 
always impressed with the enormous diffi- 
culty of the work of those who have to 
draft the Acts, and I am thankful that I 
have not got to do it. 

RoMBB, L.J. — I agree. 

Stibuno, L.J. — I agree. I only wish 
to say, speaking for myself, that I am not 
satisfied that the true construction of 
section 54 of the Lunatic Asylums Act, 
1853, is as counsel for the appellant say, 
but I give my decision on the Act of 
1890, even supposing that it is as they 
say. 

Appeal diamisaed, 



Solicitors— City Solicitor, for appellant ; 
ArkcoU, Gockell & Chadwick, for respondents. 

[Reported hy A, J. Ball, £tq.f 
Barritter'at'Zaw, 



WiNCAHTON RUBAL 

Council v. Pabsons. 



KBNinSDY, J. 

Ridlby, J. 

1905. 
April 10, 11. . 

[74 L. J. K.B. 533.] 

Local Government — Sewers and Drains 
— LiahilUy to Abate Nuisance — Fublio 
Health Act, 1875 (38 d: 39 Vict. c. 55), 
as. 94 and 95. 

The fact that a pipe which has no lawful 
outlet for sewage receives sewage from a 
house as well as surf aoe-w(Uer from a high- 
way is not of itself proof that the pipe is 
a sewer. If a nuisance arises solely in 
consequence of a person^ s oum act in send- 
ing sewage doum such a pipe, he is respon- 
sible under sections 94 and 95 of ifie PubUo 
Health Act, 1875, as a person causing or 
continuing the nuisance by his " act defauU 
or sufferance!* 

Case stated by Justices of the county 
of Somerset, 

At a petty 6essional Court held at 
Wincanton, in the county of Somerset, an 
information and complaint was preferred 
by the appellants, the Wincanton Rural 
Oouncil, that on ^* the eighth day of July 
1904 there existed a nuisance within the 
meaning of the Public Health Act, 1875 
at The Manor Farm in the parish of Charl- 
ton Horethome within the District of the 
Council arising from a drain being defec- 
tive and broken* which is a nuisance and 
injurious to health. 

** And that the said Council being satis- 
fied of the existence of the said Nuisance 
and that the same was caused or continued 
by the act, defitult, or sufferance of Weston 
Peters Parsons, did on the eighth day of 
July 1904 duly serve or cause to be served 
upon the said Weston Peters Pkunons a 
notice in writing, requiring him to abate 
the said Kuisance within the space of 
fourteen days which said space expired 
within six calendar months last past, and 
for that purpose to take up dean and 
replace any broken or defective pipes 
by good glased stoneware socketted and 
properly cement the joints. 

**And that the said Weston Peters 
Parsons hath made de&ult in complying 
with the requisitions of the said notice, 
and that the said nuisance is not abated 
in accordance therewith or though 
E 
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temporarily abated is likely to reour con- 
trary to the provisions in that behalf of the 
said PubUc Health Act 1875." 

On the hearing it was admitted by 
the respondent Parsons, and the Justices 
found as a fact, that the nuisance did exist 
at the time and place mentioned, though 
temporarily abated by the appellants at 
the time of the hearing. 

It was admitted by both parties, and 
the Justices found as facts, that the drain 
in question was laid and covered over in 
a ditch alongside a wall belonging to the 
premises occupied by the respondent, and 
between such wall and a highway under 
the control of the appellants for a distance 
of 250 feet, where it discharged into a 
catch-pit and continued from such catch- 
pit to a spot where it was joined by a drain 
from another house, and subsequently con- 
tinued through private property for about 
356 feet and emptied into a stream. 

That the drain, up to the point where 
it joined the second drain, was used only 
for the drainage of the respondent's house 
and stables, and from the catch- pit down- 
wards for carrying off the sur&ce-water 
of the highway. 

That the part of the drain above the 
oatch-pit was made by the owner or tenant 
of the Manor Farm within the last fifteen 
years ; the part below the catch-pit e2dsted 
many years before. 

That the catch-pit waa erected sixteen 
or seventeen years ago by the orders of the 
tenant of premises called the *' Kennel,'' 
and premises situate below the same, for 
the purpose of preventing the surface- 
water from the highway overflowing into 
his premises. 

That neither the drain nor catch-pit 
had within recent years been repaired by 
the appellants, but that their workmen 
had from time to time cleared away a 
grip leading from the highway through 
the turf to the catch-pit for the purpose 
of inducing the surface-water of the high- 
way to go into the catch-pit. 
« That the portion of the drain leading 
from the catch-pit had, from some cause 
unknown, become broken where it passed 
under the highway and about six feet 
below the catch-pit. This breakage pre- 
vented the water flowing fcom the catch- 
pity where it collected and caused the 
nuisance complained of. 



It was contended by the appellants that 
the drain, from the Manor House down to 
the point where it joined the second drain, 
including the catch-pit, was a drain within 
the meaning of section 4 of the Public 
Health Act, 1875. 

The respondent, on the other hand, 
contended that it was a sewer within the 
meaning of the section. 

The Justices dismissed the information, 
but did not state their grounds for so doing. 

The question for the determination of 
the Court was whether they were right in 
so acting. 

If the Court should be of opinion either 
— first, that the nuisance complained of 
arose from defective construction, or, 
secondly, that the said drain or the broken 
part thereof constituted a sewer or a part 
of a sewer within the meaning of section 4 
of the Public Health Act, 1875, then the 
determination of the Justices in dismissing 
the information was to stand confirmed ; 
otherwise the Court was solicited to remit 
the Case to the Justices with the opinion 
of the Court thereon, or to make such 
order as to the Court might seem fit. 

E, Cunningham Glen, for the appel- 
lants. — The Justices were wrong in re- 
fusing to make an order upon the 
respondent to abate this nuisance. It is 
contended by the respondent that the 
pipe under the highway into which his 
premises are drained and into which 
sur&ce- water off the highway also flows 
is a sewer, and that therefore he is not 
liable to repair and cleanse it. It is, 
however, immaterial whether the pipe is 
a drain or a sewer, because the question is 
by whose default this nuisance arose. 
The pipe was an overflow from the catch- 
pit and the respondent has improperly 
drained his premises into this catch-pit. 
The first question in the Case ought not 
to have been asked by the Justices, as it 
is a question of fact. The respondent 
had no right to discharge sewage into 
the pipe. By section 91 of the Public 
Health Act, 1875, any pool, ditch, gutter, 
or watercourse so foul, or in such a state, 
as to be a nuisance or injurious to 
health, and any accumulation or deposit 
which is a nuisance or injurious to 
health, is deemed to be a nuisance 
within the Act, and by section 95 the 
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local authority is required to serve a 
notice on the person by whose act, 
default, or sufferance the nuisance arises, 
or on the owner or occupier of the pre- 
mises on which the nuisance arises, re- 
quiring him to abate the same. Whether 
this pipe is a sewer or a drain, the 
nuisance is caused by the negligence of 
the person who discharges sewage into it. 
In Brown v. Buasdl [1868] ^ it was de- 
cided that, in proceedings under similar 
words in the Nuisances Removal Act, 
1855, it was immaterial whether or not 
the persons against whom proceedings 
were taken had a legal right to cause 
their sewage to flow in the given channeL 
This pipe was not a sewer within the 
definition of section 4 of the Public 
Health Act, 1875, and therefore the 
Justices ought not to have come to the 
decision they did. The fact that the 
surface-water off the highway drained 
into it does not make it a sewer ; but if it 
is a sewer for that reason, it is a surface- 
water sewer only, and the respondent was 
not entitled to send sewage into it. 

[Kennedy, J. — In SiUea v. FuUiam 
Borough Council [i903] ' it was held that 
a drain comes within the definition of a 
sewer where it was used for the drainage 
of two buildings, although in respect of one 
it carried off only rain-water.] 

That does not apply where the rain- 
water comes off the highway and not 
from a house. The local authority are 
not, under section 17 of the Act of 1875, 
authorised to discharge a sewer or drain 
conveying sewage into a natural stream. 
Therefore this sewer could be used for 
surface-water only. Under this section 
the stream could not be the outfall for 
sewage, and therefore the respondent was 
discharging sewage into a catch-pit on his 
own premises, which has overflown and 
caused a nuisance. The present case is 
very similar to Header v. West Cowe8 
Local Board [1892],^ where it was held 
that a cess-pit into which ten houses 
were drained, and which created a nui- 
sance, was not a sewer within the Public 
Health Act, 1875, and therefore did not 

(1) 87 L. J. M.C. 65 ; L. R. .3 Q.B. 25]. 

(2) [1903] M.O. 96; 72 L. J. K.B. 397 j 
[1903] 1 KB. 829. 

(3) 61 L. J. Ch. 661 ; [1892] 3 Ch. 18. 



vest in the local authority, and that they 
were not liable to abate the nuisance. 
That case was followed in BvUon v. 
Tottenham Urban Council [l898] ^ and in 
Butt V. Snow [l903],^ although it was 
contended that Meader v. West Couoeg 
Local Board^ was decided upon the 
peculiar mcts of that case. The present 
case is analogous to those cases, and, 
there not being a legal outfall for sewage, 
the respondent, in discharging sewage 
into the catch-pit, was a person com- 
mitting a nuisance within the meaning 
of section 95 of the Act of 1875. Assum- 
ing this was a sewer within the Act of 
1875, it was only made to receive the 
sur&ce-water off the highway, and this 
did not make it a sewer so as to entitle 
the respondent to discharge sewage into 
it — Einson Pottery Co, v. Foole Corpora- 
tion [1899].^ That case was referred to 
in Wilkinson v. Llandaff and Dinaa 
Powia Rural Council [l903],^ where the 
Court of Appeal held that a drain could 
not be a sewer for some purposes of the 
Act and not a sewer for other purposes ; 
but Bomer, L.J., said it did not follow 
that because a channel was a sewer 
within the definition of the Act it could 
be used by any inhabitant of the district 
for sewage or fsBcal matter. 

R. B. Vaughan WiUiama (George PhiUipa 
with him), for the respondent. — ^There is 
no evidence that the respondent con- 
structed the pipe below the catch-pit. 
The catch- pit was made for receiving 
surface-water, and had nothing to do 
with sewage ; and this distinguishes the 
present case from the class of cases cited 
to prove that the catch-pit was a cess- 
pool. Every receptacle into which sewage 
is discharged does not thereby become a 
cesspool. A cesspool is a receptacle 
specially made for the reception of 
sewage. 

[Ridley, J. — I do not agree. If sew- 
age is discharged into a pit in a field, 
that makes it a cesspool.] 

A drain does not necessarily become a 

(4) 78 L. T. 470. 

(5) 89L. T. 302; 67 J. P. 454. 

(6) [1899] M.C. 232; 63 L. J. Q.B. 819; 
[1899] 2 Q.B. 41. 

(7) [1904] M.C. 39; 73 L. J. Ch. 8; [1903] 
2Ch. 695.- 
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sewer because some one turns sewage into 
it. The catch-pit was made to collect 
the sand and gravel that passed down 
the channel, and had nothing to do with 
sewage. The addition of sewage from 
one house only converts this channel 
into a sewer, and, if that is so, the appel- 
lants cannot compel the respondent to 
repair this pipe. This pipe is a sower, 
and, if so, the responsibility to repair it 
is on the local authority, and not on the 
respondent. It is not the catch-pit which 
is out of repair, but the pipe leading out 
of it. Under section 4 of the Act of 1875 
no particular shape is required in order 
to constitute a sewer, and the pipe in this 
case, unless brought within the exception in 
the definition, must be a sewer. It cannot 
be said to be used for the drainage of one 
buUding only, as it is used for the surfiaoe- 
water off the highway as well ; therefore 
it must be a sewer, unless the surfiu^- 
water is disregarded altogether. In 
Ferrand v. Hatlas L<md and Building 
Co. [189S] ^ A. L. Smith, L. J., said that a 
sewer need not necessarily convey sewage- 
matter in order to constitute it a sewer, 
and that it would be none the loss a 
sewer within the Act of 1875 if it con- 
veyed only rain or surface-water. The 
question whether a drain is a sewer or 
not does not depend upon the character 
of the liquid that passes through it. In 
Durrani v. Brankaame Urban Council 
[1897^^ lindley, L.J., said that by the 
defimtion clause ^* sewer" does not mean 
a sewer for the conveyance of filth alone, 
but for drainage purposes generally ; and 
Chitty, L.J., said that the sewers men- 
tioned in the Act according to the de- 
finition are not merely sewers for carrying 
off foul and ezcrementitious matter, but 
that the term includes sewers for carrying 
off sur&ce-water. In Croysdale v. Sun- 
hu/ry-on-Thamea Urban Council [l898] ^® 
Stirling, L. J., cited Durrani v. Brankaome 
Urban Council ^ as establishing that the 
sewers to which the provisions of the 
Act of 1875 apply include sewers for 
the removal of surface-water as well as 
those for carrying off what is ordinarily 
termed sewage. 

(8) 62 L. J. Q.B. 479 ; [1893] 2 Q.B. 136. 

(9) [1897] M.O. 339 66 L. J. Ch. 653: 
[1897] 2 Ch. 291. 

(10) 67 L. J. Ch. 686 ; [1898] 2 Ch. 616. 



[Kennedy, J. — That is very far from 
saying that a drain is turned into a sewer 
because faecal matter is conveyed along it. 
If a pipe carries sur&ce-water from two 
houses, that is a sewer.] 

The quality of the liquid conveyed is 
not the test as to whether a pipe is a 
sewer or not. The test is whether the 
liquid comes from more than one house. 
The deduction to be drawn from Durrani 
V. Brankaome Urban Council^ is that 
there may be a sewer although it carries 
perfectly clean water. 

[Kennbdt, J., referred to Oloaaop v. 
JSeaton a/nd laleworth Local Board 

[1879]."] 

[RiDLET, J. — There is a finding of the 
Justices that no other sewage flowed 
along this pipe except that from the 
respondent's premises.] 

The local authority put the sur&ce- 
water off the road into the respondent's 
drain that carried his sewage, and thereby 
converted the drain into a sower. The 
definition of sewer in the Public Health 
Act of 1875 must be looked at, and not 
the popular use of the term. The defi- 
nition is wide enough to include it; 
directly a pipe takes liquid from more 
than one house it becomes a sewer, and 
the character of the liquid is immaterial. 

The pipe does not serve the one purpose 
only of carrying sewage, but it carries 
6ur&ce-water off the roads as well. 
Further, the appellants have to shew 
that if this pipe is not a sewer the re- 
spondent is responsible for its condition. 
The mere fact of sending sewage down a 
drain does not create a nuisance unless 
something goes wrong. The sending of 
sewage from the Manor House is the eauaa 
aine qua non, but it is not the proximate 
cause. The respondent has the right to 
pass this liquid down the drain. 

[BiBLBT, J. — He may have the right, 
but if a nuisance is created thereby he is 
responsible for it.] 

The pipe below the catch-pit is a sewer, 
and the local authority are responsible 
for it. All the portion the respondent is 
responsible for is in good order. ^In 
Wilkinson v. Llandaff and Dinas Fowia 
Hural Council'' it was decided that a 
channel which carried away the rain- 

(11) 49 L. J. Ch. 89; 12 Ch. D. 102. 
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water from about twenty houses was a 
sewer, and that a sewer could not be a 
sewer for some of the purposes of the 
Act and not a sewer for other purposes. 

[Kennedy, J. — It is piit against you 
that in the present case the oonduit-pipe 
does not become a sewer at all if, in addi- 
tion to the sewage from one house, it only 
receives the surface-water off the high- 
way.] 

Section 4 of the Act of 1875 shews that 
the moment a drain ceases to be used for 
one building only or premises within the 
same curtilage it ceases to be a drain and 
becomes a sewer. 

[Kennedy, J. — Do you go so far as to 
say that if a local authority makes a sower 
for carrying only surface-water off the 
highway, and a person sends sewage down 
it, he can say that he has not caused a 
nuisance, although there would not have 
been a nuisance if only surface-water had 
been sent into it, so that there would not 
be a nuisance but for the act of that 
person 1] 

The respondent here has not caused a 
nuisance. It is the duty of the local 
authority to keep these sewers in order. 
The catch-pit has nothing to do with the 
drain. 

[Molloy V. Gray [l889] ^^ and Fardom v. 
Parsons [l894] ^^ were also referred to.] 

R, Cv/nningham Glen^ in reply. — The 
decision in Durrcmt v. Brankaoms Urban 
CouncU^ is in the appellants* favour. 
Upon the facts found, the Justices ought 
to have convicted the respondent. MoUoy 
V. Gray " is inconsistent with Dwrrant 
V. Branksome Urban Council? Fordom v. 
Panom^^ turned upon a prescriptive 
right having been gained. In the present 
case there is no such right. This pipe 
may be a sewer for water purposes, but it 
cannot be a sewer for sewage purposes 
unless there is a lawful outlet from which 
it may discharge. There is no such out- 
let. Having regard to section 17 of the 
Act of 1875, it would be unlawful to 
discharge the faecal matter into the 
stream. 

Kennedy, J. — In this case I think the 
appellants ought to succeed, and the Case 

(12) 24 L. R. Ir. 258. 

(13) 64 L. J. M.C. 22; [1894] 2 Q.B. 780. 



must go back to the Justices with certain 
intimations of the opinion of the Court. 
The proceedings were instituted under 
section 94 of the Public Health Act, 1875, 
against the respondent, who is the occupier 
of a house called the Manor House. It 
was alleged that the respondent was the 
person who under section 94 of the Act 
had caused and was continuing a nuisance 
which it was his duty to put an end to, 
that he was the person by whose act, 
default, or sufferance the nuisance arose 
or continued. 

There is no doubt that the respondent 
sent, and is continuing to send, fsecal 
matter from the Manor House down this 
channel into the catch-pit ; and through 
the overflow which has been caused by some 
stoppage below the nuisance has arisen. 
It is also clear that the respondent can, 
by ceasing to send fsdcal matter down the 
channel to the catch-pit, stop any nuisance 
arising. Whether he chooses to put a 
stop to it by creating a cesspool on his 
own land, or by repairing the portion of 
the channel which is below the catch-pit, 
is for him to consider. There is the 
advantage to him, as regards repairing 
the portion of the channel below the 
catch -pit, that if hereafter he can shew 
that it was the duty of the public au- 
thority to keep that in repair, and that 
through want of observance of that duty 
the mischief has arisen, he may be en- 
abled to recover from them any expenses 
that he has incurred. The Justices, in 
giving judgment as they did for the 
respondent subject to this Case, pro- 
ceeded in a way which does not, I 
confess, appear to me to be a desirable 
one. They first say, " We dismissed the 
information as against the said Weston 
Peters Parsons, the occupier, but did not 
state our grounds for so doing.'' I think 
they should have stated their grounds for 
so doing. Further, they apparently (no 
doubt with the best intentions) limit the 
way in which the Court is to deal with 
the matter by the manner in which they 
set out the circumstances at the end of 
the Case, under which the Court is to 
confirm their decision or remit the Case. 
Now the Court is not bound, in our view, 
to deal with it exactly in that manner 
We are of opinion that, upon the facts 
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stated, the Justices were wroDg. There 
is a channel from the Manor House to 
the catch-pit. There is some breakage 
or obstruction, the nature of which does 
not appear on the Case, in the channel 
below the catch-pit. It is not very clear 
how the portion below the catch-pit 
was originally made, or upon whose land 
it is. The suggestion in the Case, so 
far as it goes, seems to be that it is 
on land belonging to the owner of the 
Manor House, but over which there is 
a public highway. It is said that the 
part of the drain above the catch-pit 
was made by the owner or tenant of 
the Manor Farm within the last fifteen 
years, but that the part below the catch- 
pit existed many years before ; that the 
catch-pit was erected sixteen or twenty 
years ago by the orders of the tenant of 
some other premises called the *' Kennel " 
and preniises situate below the same, for 
the purpose of preventing the surface- 
water from the highway overflowing into 
his premises ; that neither the drain nor 
catch-pit had within recent- years been 
repaired by the appellants, but that their 
workmen had from time to time cleared 
away a grip leading from the highway 
through the turf to the catch-pit so as to 
bring the surface-water into the catch-pit. 
I am not prepared to say that under those 
circumstances any portion of this channel 
is a sewer within the meaning of the 
Public Health Act, 1875. It is a channel 
for simply carrying off surface-water into 
which the respondent and, no doubt, his 
predecessors have chosen for convenience 
to send faecal matter from the Manor 
House, but which ought not to be used as 
a sewer, because the effect of it would 
be that, without right or title so to 
do, this fascal matter would ultimately be 
carried into the brook below, where there 
is no right to drain a sewer on the part 
even of the public authority, if they 
wished it ; and I do not think there is 
anything in the decisions which have 
been cited to us to shew that it is neces- 
sary to hold that, where one adjoining 
owner creates in a highway a channel for 
the purpose of keeping water away from 
his premises, it can be constituted as 
against the public authority a sewer for 
the maintenance of which they are re- 



sponsible, because another owner in the 
neighbourhood has chosen to send fiecal 
luatter from his house into the channel. 
It was never intended nor constructed for 
a sewer, and, so far as I can see at present 
(but I leave that question open to further 
discussion before the Justices), as to 
the part below the catch-pit there is no 
evidence that from any point of view 
the public authority could be responsi- 
ble. The respondent has unquestionably 
alone caused the nuisance. It is not a 
case of his contributing with other ad- 
joining owners or occupiers of property 
to send filth into this place; he is the 
only person who sends this feecal matter 
into what would otherwise be a surface 
channel ; and he has caused, and is con- 
tinuing to cause, the nuisance ; and if he 
ceases to cause it there will be no nuisance. 
The Justices ask for our opinion — First, 
whether the nuisance complained of arose 
from defective construction. I do not 
think that is a very valuable question, 
because, assuming that there was some 
fault in the person, whoever he was, who 
constructed the portion of the channel 
below the catch-pit (who, I rather under- 
stand, was the owner of adjoining pre- 
mises), that would not discharge the pre- 
sent respondent from the duty of not 
creating a nuisance. In my opinion, the 
answer to the question is that the nui- 
sance arose from the acts of the respon- 
dent. Secondly, I am of opinion that it 
is not proved that the channel or the 
broken part thereof is a sewer. Upon 
the evidence I should have said it was 
not so, and I see no authority in obedience 
to which I ought to say that it must be 
held to be a sewer as distinguished from 
a drain within the meaning of the Act 
of 1875, merely because the respondent 
sends from the Manor House faecal matter 
into it, and it was originally constructed 
for holding surface-water. I think, so 
fajc as they go, the authorities would 
justify a different conclusion. In my 
opinion, therefore, the Case must go 
back to the Justices to be heard and 
determined. 

BiDLET, J. — I agree that the Case 
should go back to the Justices with an 
expression of our opinion. Their finding 
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does not appear to me to be a logical one. 
I mean that the findings of fact do not 
necessitate the conclusion at which they 
arrived that the summons ought to be 
dismissed. It seems to me abundantly 
clear that, as a matter of fetet, this nuisance 
was caused by the respondent. He was 
the only person who had discharged any 
of this sewage into this particular pipe, 
and it seems to me to be really a waste of 
time to endeavour to contend that in 
such a case as the present it is not the 
duty of the person who causes a nuisance 
to mend the pipe. I do not find myself 
able to follow that argument. I think 
the nuisance arose from the sewage, and 
that it is the respondent, who put the 
sewage there, who is responsible for that 
nuisance. 

I agree with Mv^ Justice Kennedy in 
thinking that this channel is not a sewer. 
One very substantial objection to holding 
it to be a sewer is that the public autho- 
rity laid it so as to communicate with a 
public stream. This is contrary to sec- 
tion 17 of the Public Health Act, 1875. 
Further, it does not appear to me that 
there is in the present case so strong 
a collection of facts as there was in 
Kinson Pottery Co. v. Poole Corporation^^ 
which I think governs the present case. 
There the facts were somewhat different 
from these. The respondents, as the 
highway authority, had laid down at 
the side of the highway a drain for 
the purpose of receiving water from the 
highway. It was not, as in the present 
case, the fact that the private owner had 
used a ditch not constructed by the high- 
way authority. It had been dealt with 
by the highway authority before the 
private owner had anything to do with 
it. There were twelve houses or more as 
to which the highway authority had given 
permission for rain-water from them to 
be turned into the same surface-water 
drain. In the present case there is but 
one house (or rather one set of premises 
within the same curtilage) which can be 
said to have used what corresponds to 
the surface-water drain in the Kinson 
Pottery Caee,^ Under those circumstances 
a question might very well arise under 
the definition clause whether this pipe is 
not merely a drain, whereas the one in 



the Kinson Pottery Case^ might have 
been held to be a sewer, because there 
were more premises than those which 
were within the same xiurtilage which 
drained into it. Here that is not the 
case, because, as I understand, the only 
water that comes into this pipe is that 
which comes from premises within the 
same curtilage. That would apparently 
bring this pipe into the definition of drain 
and exclude it from that of sewer. But I 
do not think it is necessary that our deci- 
sion should rest on the distinction between 
a sewer and a drain, for I am prepared 
to adopt the judgment of the Oourt in 
the Kinson Pottery Case^^ which, as I 
have said, governs the present one. In 
that case Mr. Justice Darling and Mr. 
Justice Channell came to the conclusion 
that for certain purposes it might be 
that a surface-water drain was a sewer. 
I agree with the reasoning in the judg- 
ments given by them in that case. I 
think the present respondent has done 
the very thing which is defined by them 
in that case. 

For those reasons I think he is liable 
under sections 94 and 95 of the Act of 
1875 as a person (to use the words of the 
statute) " by whose act default or suf- 
ferance the nuisance arises or continues." 

Perhaps I ought to say one word about 
the subsequent decision in Wilkinson v. 
Zlandaff* and Divas Powis Rural Council,'' 
because in that case some remarks were 
made about the judgments which I have 
just been quoting in the KiTison Pottery 
Casefi The facts there were not iden- 
tical with those in the present case, 
but a question arose upon which it was 
necessary to discuss the decision in the 
Kinson Pottery Case,^ and Lord Justice 
Yaughan Williams said that it is not a 
decision that a drain may be a sewer for 
some of the purposes of the Public Health 
Act, 1875, and not for others. That, I 
should think, is perfectly plain. He said, 
^'when the judgments of the learned 
Judges, and in particular that of Chan- 
nell, J., are carefully read, it does not 
seem to me that they did decide anything 
of the sort.'' Kor did they. The Judges 
there said that if a pipe was a sewer it 
was a sewer for all purposes of the Public 
Health Act, 1875 ; but it does not in the 
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least follow that when these sections with 
regard to nuisances are being enforced 
the flEUst that the pipe must be regarded 
as a sewer within the meaning of the Act 
of 1875 prevents the authority taking 
proceedings against any one who has been 
guilty of causing a nuisance by his act, 
default, or sufferance. I think that is 
really the meaning of the previous deci- 
sion, and that it governs us in the present 



I therefore think that the Case should 
go back to the Justices with this opinion. 
Case remiUed. 

Solicitors—J. Trevor Davies, for appeUants; 
Robins, Hay, Waters & Hay. for respondent. 

[Reported hy J. E. Aldmu, Eiq., 
BarrUter»at'Law, 



LobdAlvebstonb,C.J.^ Mobbing and 
Kennedy, J. I anotheb v, 

Ridley, J. > London and 

1905. I Nobth-Westebn 

April 7. J Railway. 

[74 L. J. K.B. 540.] 

Railway — Carriage of Goods — Rates 
and Charges — ToUs — Account m WrUing 
of Goods Carried — Account to he Given 
**(m dernand" — FcUse Account — PenaUy 
— Railways Clauses Act, 1845 (8 <£r 9 
Via. 0. 20), ss. 98 and 99. 

By section 98 of the Railways Clauses 
Act, 1845, As owner or person having 
the care of any carriage or goods passing 
or being upon a railway is hownd ori 
demand to give to the collector of tolls 
an exact account in writing of the 
goods conveyed hy any such carriage. 
By section 99, if amy such owner or 
person gives a false account with intent to 
a/void payment of tolls payable in respect 
of the goods he is liaile to a penalty : — 
Held, first, that these sections apply to 
the case of a person sending goads for 
carriage in the raihoay compani/s car- 
riages or trucks ; secondly, that the goods 
need not he actually upon the railway at 
the time when the demcmd for an account 
is made or an account is given ; thirdly, 
that there is a suffieienJt demand if, to the 
knowledge of the owner of the goods, the 
goods vftll not be a>ooepted for carriage by 



Ih4 railway company unless an account of 
them is given^ and the owner gives an 
account before any express demand is 
made; and fourOdy^ that '* tolls " includes 
rates and charges for goods carried upon 
the railway. 

Case stated by the magistrate of the 
Worship Street Police Oourt. 

An information was preferred on behalf 
of the respondents charging the appel- 
lants under sections 98 and 99 of the 
Railways Clauses Act, 1845,^ for that 
they being the persons having the care 
of certain goods, to wit, leather goods, 
brushes, and toys, did unlawfully give to 

(1) Railways Clauses Consolidation Act, 
1845, 8. 98: ** Every person being the owner 
or having the care of any carriage or goods 
passing or being upon the railway shall, on 
demand, give to the collector of tolls, at the 
places where he attends for the purpose of 
receiving goods or of collecting tolls for the 
part of the railway on which such carriage or 
goods may have travelled or be about to travel, 
an exact account in writing signed by him of 
the number or quantity of goc^s conveyed by 
any such carriage, and of the point on the 
railway from which such carriage or goods 
have set out or are about to set out, and at 
what point the same are intended to be un- 
loaded or taken off the railway; and if the 
goods conveyed by any such carriage, or 
brought for conveyance as aforesaid, be liable 
to the payment of different tolls, then such 
owner or other person shall specify the re- 
spective numbers or quantities thereof liable 
to each or any of such tolls.*' 

Section 99 : " If any such owner or other such 
person fail to give such account, or to produce 
his way bill or bill of lading, to such collector 
or other o^cer or servant of the company 
demanding the same, or if he give a false 
account, or if he unload or take off any part 
of his lading or goods at any other place than 
shall be mentioned in such account, with intent 
to avoid the payment of any tolls payable in 
respect thereof, he shall for every sudi offence 
foijeit to the company a sum not exceeding 
\0h for every ton of goods, or for any paroS 
not exceeding one hundredweight, and so in 
proportion for any less quantity of goods than 
one ton, or for any parcel exceeding one hun- 
dredweight (as the case may be,) which shall be 
upon any such carriage ; and such penalty shall 
be in addition to the toll to which such goods 
may be liable." 

Sections: "... The word 'toll' shall in- 
clude any rate or charge or other payment 
payable under the special Act for any pas- 
senger, animal, carriage, goods, merchandise, 
articles, matters, or thhigs conveyed on the 
railway: . . .^ 
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the ooUector of tolls for the respondents 
a &lse account of the said goods with 
intent to avoid payment of tolls in respect 
of them. 

The appellants carried on business as 
carriers and agents for importers of goods 
from the Oontinenty and were in the 
habit of sending goods for conveyance by 
the respondents. When they sent goods 
they made out consignment notes con- 
taining a description of the goods sent, 
and delivered these notes by their car- 
men to the respondents at the goods 
station where the goods were received for 
conveyance. Unless consignment notes 
were made out and sent to the respon- 
dents the latticr would not receive the 
goods for conveyance, and this fact was 
well known to the appellants. The rates 
charged by the respondents for the con- 
veyance of goods vary in amount accord- 
ing to the nature of the goods conveyed, 
and the appellants knew this. 

On July 7, 1904, the appellants de- 
livered to the respondents at the station 
of the latter at Broad Street three cases 
containing goods for conveyance by the 
respondents to Birmingham. The cases 
contained, respectively, leather goods, 
brushes, and toys. Wheti delivering the 
goods at Broad Street the carman of the 
appellants handed to one of the respon- 
dents' servants three consignment notes 
containing entries and particulars re- 
lating to the three cases and describing 
the goods as hardware. The rates and 
charges payable by the appellants to the 
respondents for the carriage of goods 
from Broad Street to Birmingham were 
less for hardware than for leather goods, 
brushes, or toys. The exact rates and 
charges payable for each kind of goods 
were well known to the appellants. 

Before July 7 the appellants had sent 
the same three cases with their contents 
similarly described to the Great Northern 
Railway for conveyance, but that com- 
pany had refused to accept them under 
that description, and had told the appel- 
lants that it was a misdescription. The 
appellants had then removed the goods 
from the premises of the Great Nor&iern 
Railway and sent them immediately to 
the st^ion of the respondents without 
altering the description in any way. 



The magistrate found that the appel- 
lants in so describing the goods intended 
to avoid payment of the rates which 
to their knowledge the respondents were 
entitled to charge for the carriage of 
leather goods, brushes, and toys; and 
had so described them as hardware in 
order to secure their conveyance at a 
lower rate per ton than if they had been 
described according to their true de- 
scription. 

The respondents had a credit account 
with the appellants. The amount due 
for the carriage of the goods was entered 
in the respondents' books on the basis of 
the goods being hardware. An account 
on that footing was afterwards rendered 
to the appellants. 

The goods were in due course conveyed 
from London to Birmingham, when the 
respondents discovered that they had been 
misdescribed. 

On many former occasions the respon- 
dents had had to complain of similar 
misdescriptions by the appellants, and 
the appellants had paid the difference on 
demand or allowed the same in account. 

On the hearing before the magistrate 
it was contended on behalf of the appel- 
lants that under sections 98 and 99 a 
demand by the respondents for an account 
of the goods was necessary before any 
offence could be committed. 

It was contended for the respondents — 
first, that no demand was necessary; and 
secondly, that, if any demand was neces- 
sary, the fact that, in accordance with 
the regular practice well known to the 
appellants, the goods would not have been 
received by the respondents unless a con- 
signment note containing the necessary 
particulars had been handed to them 
together with the goods, constituted a 
sufficient demand within the meaning of 
the sections. 

The magistrate was of opinion that it 
was necessary that a demand should be 
made for an account, and that no specific 
demand had been made; but held that 
the demand was satisfied by the general 
requirements, according to the ordinary 
course of business, that the consignors 
should hand to the respondents the con- 
signment notes stating, amongst other 
particulars, what the cases contained, and 
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that the delivery by the appellants and 
the taking by the respondents of the con- 
signment notes under the circumstances 
shewed that a demand had been made by 
the respondents sufficient to comply with 
the requirements of the statute. He 
therefore held that a demand had been 
made, and convicted the appellants. 

Danekwerts, K.C. {Kays with him), for 
the appellants. — No offence has been 
committed. The offence alleged is giving 
a f&lae account under section 99. The 
account to be given is prescribed by sec- 
tion 98. That section enacts that the 
owner or person having the care of any 
carriage or goods passing or being upon 
the rsSlway must give to the collector of 
tolls an exact account in writing of the 
number and quantity of goods carried by 
any such carriage. The section there- 
fore only applies to goods in a carriage 
which is the property or is under the care 
of some person other than the railway 
company ; and that person is to give an 
exact account in writing of the number 
and quantity of the goods conveyed by 
the carriage of which he is the owner or 
of which he has the care. The section 
has no application to a case like the pre- 
sent, where goods are carried in the 
carriages or trucks of the railway com- 
pany themselves, the persons to whom 
and not by whom the account is to be 
given. A person sending his goods for 
carriage in the carriages or trucks of the 
railway company is not bound to give any 
account of the goods. There are no 
words applicable to that case, which was 
not contemplated when the Railways 
Clauses Consolidation Act, 1845, was 
passed. When that Act was passed, it 
was contemplated that the owners of 
goods would send their goods in their own 
carriages or trucks along the railway, and 
in that view these sections were enacted 
— Broum v. Great Western Railway [1882].^ 
They apply in full force to a railway com- 
pany having running powers over another 
company's railway. This argument gains 
additional weight from the words " car- 
riage or goods passing or being upon the 
railway," shewing that until the carriage 
or goods is or are actually upon the rail- 

(2) 61 L. J. Q.B. 166, 629; 9Q.B. D. 744. 



way no account can be demanded or nee4 
be given. The word '* tolls " in section 98 
is to be read in the limited sense of 
amounts chargeable for conveying goods 
in the owners' carriages or trucks, and 
not in the sense of charges for carrying 
goods in the company's carriages or trucks 
— Wallis V. London and SotUh-Westem 
Railway [l87o].^ That case is a binding 
authority, notwithstanding the didla of 
the Judges of the Court of Session in 
Peebles v. Caledonian Railway [i875].^ 
The word has been held to have 'that 
limited meaning in section 95 — Brown v. 
Great Western Railway} 

Further, the magistrate was wrong in 
holding that there had been a demand by 
the respondents. Sections 98 and 99, 
imposing a penalty, must be strictly con- 
strued. The duty is to give an account 
on demand. The demand must be an 
express demand. It is not enough, as it 
might be in case of a civil duty, that the 
demand may be implied from the circum- 
stances under which the account is given. 

Montague Shearman^ £,C.f and J. P. 
Grain, for the respondents, were not called 
upon. 

Lord Alverstone, C.J. — It is not ne- 
cessary to decide the point whether any 
demand is a necessary condition to the 
offence of giving a false account under sec- 
tion 99, because in the circumstances of 
this case I have no doubt whatever that 
there has been a sufficient demand. Here 
the person having the care of goods 
knowingly made a false account to the 
railway company in order to get the goods 
carried at a rate lower than that to which 
the company were entitled for carrying 
those goods. The magistrate has held 
that a person who anticipates the ques- 
tion of the company's servants regarding 
the description of the goods and offers a 
false account, knowing that an account 
has to be given, is liable under section 99, 
and I think he has come to a right con- 
clusion. There has really been here an 
implied demand, because the magistrate 
finds that the goods would not have been 
received without the paper containing, 
or which ought to have contained, the 

(3) 39 L. J. Ex. 67 ; L. R. 5 Ex. 62. 

(4) 2 Ct. of 8ese. Cas. (4th Ser.), 346. 
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description; that paper was therefore 
given in reply to what I may call a stand- 
ing demand. 

In my opinion it is not necessary that 
at the moment when the description is 
given the goods shall be on the railway. 
Upon the interesting argument of counsel 
for the appellants th^ only comment I 
have to make is that it overlooks the 
words of the section which tell against it. 
Every one who is familiar with this group 
of sections from 86 to 107 knows that the 
word " tolls " may be used in two senses — 
in some of the sections in a more limited, 
and in others in a more extended sense. 
That is clear from the interpretation 
clause, and it is not disputed by counsel 
for the appellants, who contended, how- 
ever, that in sections 98 and 99 the word 
is used in the more limited sense. He 
argued that in those sections the word 
refers to the payment to be made by 
persons using the railway for the carriage 
of goods in their own trucks or by one 
railway company having running powers 
over the line of another, and he properly 
points out that the vast and diverse 
traffic done in this latter way might be 
sufficient justification for so limiting the 
meaning of the word ** tolls." Yet, with- 
out advancing this as a conclusive argu- 
ment, it would be strange if the sections 
had such a limited operation. The words 
are " Every person, being the owner or 
having the care of any carriage or goods 
passing or being upon the raHway shall, 
on demand, give i^ the collector of tolls, at 
the places where he attends for the pur- 
pose of reoeivhig goods " — pausing there, 
the>y person who collects tolls in the 
limiuii sense never receives the goods at 
all ; m oises where the trucks of one com- 
pany rtin over the line of another the 
collector pf tolls on the latter line could 
not be said to receive even the trucks. 
In my opinion, even stopping there the 
section contemplates a collector of tolls 
receiving the goods. 

But the section continues : The person 
owning or having charge of the goods is 
to give "an exact account in writing 
signed by him of the number or quantity 
of goods conveyed by any such carriage . . . 
and if the goods . . . brought for con- 
veyance ... be liable to the payment of 



different tolls, then such owner or other 
person shall specify the respective num- 
bers or quantities thereof liable to each 
or any of such tolls." This clause clearly 
points to the case of a person bringing 
goods for conveyance which are liable to 
different tolls, meaning thereby different 
rates of charge. The suggested answer 
to this point was that the appellants 
were not bound to give the information 
offered. I cannot assent to that view. 
Where a parcel of mixed goods is sent 
to be carried, it is not only the number, 
but the number and quantity, that must 
be stated. Merely to state that there are 
so many barrels and so many cases, with- 
out saying how much the barrels and 
cases contain, does not shew what tolls 
are chargeable. It is well known that 
tolls in the limited sense, as well as rates 
and charges, vary with the nature of the 
goods. In the result, it appears to me, 
that, construed fairly and properly, this 
section is one of those in which " tolls " 
is to be construed in the wider sense, and 
not in the narrow sense contended for by 
the appellants. There are, no doubt, 
sections in which the word can have none 
but the limited sense — for example, sec- 
tion 95. But sections 98 and 99 are not 
among them. With regard to Wcdlis v. 
London and South-Western Railway ^^ I 
wish to say that, though we are bound by 
it in this Court, a Court of Appeal may 
have to consider whether it was rightly 
decided. 

Kennedt, J. — I am of the same opi- 
nion, and I confess, with all deference to 
the interesting argument for the appel- 
lants, that this seems to me to be a clear 
case. The subject of the proceedings 
before the magistrate was the dishonest 
sending of goods by rail under a misdescrip- 
tion with intent to avoid payment of the 
charge that would be payable if the goods 
were properly described. The point 
taken on behalf of the appellants is that, 
to constitute an offence under section 99, 
the statute requires a demand, and that 
the prosecution has proved nothing which 
the magistrate was entitled to treat as a 
demand satisfying the requirements of 
the section. The magistrate has held, 
and I think rightly held, that under the 
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circmnstanoes of this case there was a 
demand, because by the usage well known 
to the appellants on their sending goods by 
this railway the company would require the 
production of an account before the goods 
would be received. I wish to add, how- 
ever, that if the question should ever 
arise whether under the earlier words of 
section 99 an offence has been committed 
through fetilure to give an account, it 
would be unreasonable to hold a defendant 
guilty and liable to a penalty merely for 
omitting to give an account when no 
account bad been demanded. But when 
the section goes on to say '^or if he 
give a fJEtlse account" it seems equally 
unreasonable to hold that there must be 
an express demand when the necessity 
and, indeed, even the opportunity for a 
demand is taken away by the fraudulent 
act of the person who, instead of waiting 
to be asked to give the account required 
by law, offers a false account as the 
account which he is required to give 
under section 98. To say that under such 
circumstances a man cannot be held 
liable for the fisdsity of the account seems 
to me to give to the enactment a con- 
struction which is unreasonable. Ko doubt 
a man cannot be punished for fiulure to 
give an account unless it is asked for ; 
but if he renders a demand needless by 
volunteering to give the account before 
any demand is made, it seems to me none 
the less an account given, the MbHj of 
which renders the giver liable to the 
penalty. 

As to section 98, if one had not heard 
the argument for the appellants it would 
have been hard to imagine words more 
applicable to the present case. Not only 
in the interpretation clause, but by the 
express words of this clause, '' tolls " appears 
to me plainly to include charges for goods 
conveyed or to be conveyed in carriages 
of the railway company quite as much as to 
goods in one complete package to be con- 
veyed in the owner's waggon. I there- 
fore think that the conviction was right. 

Ridley, J. — I am of the same opinion. 
I wish to say that, upon the finding of the 
magistrate that a demand was necessary, 
I am not satisfied that any demand is 
necessary where the person in question 



has given a false account. In such a case 
I am inclined to think that no demand is 
necessary. 

On the rest of the case I concur with 
the judgments that have been given, and 
have nothing to add. 

Appeal dUmissed, 

Solicitors — Gtoldberg, Barrett & Kewall, for 
appellants; C. de J. Andrewes, for respon- 
dents. 

IBeported hy W. Euttey ChiffUh, Stq.^ 



NOBLETT V, 
HOPKINSON. 



LoBD Alvbrstone, C.J. 
Kennedy, J. 
Ridley, J. 

1906. 
April U. 

[74 L. J. K.B. 644.] 

Lioengiing Law — Offence — Keeping Open 
Premises dwring Prohibited Hours — Beer 
Ordered on ScOiua'da^ to he Delivered 
dwring Closing Hours on Sunday — Ap- 
proprialionofBeer to Purchaser on Satwr- 
day— Licensing Act, 1874 (37 ds 38 Vust. 
e. 49), s. 9. 

A man went to a public-house on 
Saturday evening and asked the publican 
if he could have half a gallon of beer and 
if it could be ddivered to him on the 
Sunday morning. The publican agreed 
to this, whereupon the man paid for the 
beer. On the Saturday evening before 
dosing time half a gMon of beer was 
drawn and put into a bottle belonging to 
the publican, corked, and pUt aside for the 
customer, and delivered to him on the Sun- 
day morning during prohibited hours : — 
Held, upon these facts, that there was no 
sufficient evidence of an appropriation of 
the beer to the customer on the Saturday. 

Per Lord Alvebstonb, C.J., and 
Kennedy, J. (Ridley, J., dissenting). — 
A person who delivers during prohibited 
hours intoxicating liquors which have been 
ordered and paid for previously, and 
whether specffically appropriated to the 
buyer then or not, is liable to be convicted 
utider section 9 of the Licensing Act, 1874, 
if it was a term of the contract between him 
and the buyer that delivery should take 
place during prohibited hours. 
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NOBLBTT V, HOPKXKSON. 

Case stated by the Justioes of Ba^. 

An information was laid against Mop- 
kinson, the respondent, a h'censed vic- 
taaller, by the appellant Noblett, a 
superintendent of police, for having un- 
lawfuUy opened his licensed premises for 
the sale of intoxicating liquor during pro- 
hibited hours on Sunday, November 6, 
1904. 

On the day in question, about 6 A.M., 
two constables concealed themselves in a 
stable within the curtilage of the licensed 
premises, and about 7.55 a.m. they saw a 
man named Westbrook, the respondent's 
barman, come out of the respondent's 
house by t^he back door with a gallon 
bottle of beer half full, and go out of the 
back-yard door on to Bury ground in the 
direction of the firehole of Spencer & 
Cuerdale's works, and when dose to the 
firehole the constables stopped him and 
asked him what he had in the bottle, and 
he replied he had half a gallon of beer 
for John Doherty and Wsdter Shedwell. 
Westbrook shouted for Doherty and 
Shedwell, and they came out from the 
firehole, and Doherty said the beer 
belonged to him and Shedwell, and they 
had paid for it the night before. 

It was explained on behalf of the re- 
spondent, which explanation the Justices 
accepted as a fact, that on Saturday, 
November 5, 1904, the two men Doherty 
and Shedwell, who were engaged cleaning 
flues at Bury ground, went to the respon- 
dent's house during the time his licensed 
premises were allowed to be open, and 
that Doherty asked the respondent if he 
could have half a gallon of beer, and if it 
could be sent down to them the next (Sun- 
day) morning. Doherty paid for the beer, 
and directly afterwards, before closing 
time, half a gallon of beer was drawn and 
put into a bottle belonging to the respon- 
dent, and then corked and put on the bar 
counter by the respondent's son, and sub- 
sequently taken by him about closing 
time to the brewhouse stable within the 
curtilage of the licensed premises, whence 
it was taken by him on the Sunday 
morning and given to the barman behind 
the counter in the licensed premises to 
deliver to the two men. It was admitted 
in evidence by the respondent that at the 
time of the sale of the beer on the Satur- 



day he agreed to deliver the beer during 
prohibited hours on the Sunday to Doherty 
and Shedwell, and that the beer was de- 
livered to them during prohibited hours 
on that day. 

It was contended for the appellant that 
neither the beer nor the bottle was 
specifically appropriated to the purchaser, 
and that the transaction was not com- 
pleted until delivery was made on the 
Sunday, which it was submitted was a 
material part of the transaction of sale, 
and that under the circumstances the 
respondent had opened his house for the 
sale of intoxicating liquor on the said 
Sunday within the meaning of section 9 
of the Licensing Act, 1874. 

The Justices were of opinion that the 
sale of the beer referred to was complete 
by payment for and appropriation of the 
specific goods on the Saturday, and they 
found as a matter of fact that the beer 
was paid for, drawn, put in a bottle, 
corked up, and set aside, and specifically 
appropriated on that day, and the pro- 
perty in the goods passed under that con- 
tract, and that in delivering the beer 
referred to on the Sunday during pro- 
hibited hours the respondent did not open 
his house for the sale of intoxicating 
liquors within the meaning of section 9 of 
the Licensing Act, 1874. 

The question for the opinion of the 
Court was whether the Justices were 
right on those fiicts in holding that the 
respondent had not committed the ofience 
of opening his house for the sale of 
intoxicating liquor during prohibited 
hours. 

L, W, Kershaw {Gaine with him), for 
the appellant. — ^There is no evidence of 
any appropriation of the beer by the 
respondent to Doherty on the Saturday 
night, there being nothing to shew that 
Doherty assented to any appropriation. 
That being so, the premises were kept 
open during prohibited hours on Sunday 
for the sale of intoxicating liquor within 
the meaning of section 9. 

But assuming there was an appro- 
priation of the beer to Doherty on the 
Saturday, still, the order being for 
delivery during prohibited hours on 
Sunday, part of the contract was carried 
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oat on the Sunday. The object of the 
contract made by Doherty was to obtain 
the beer during the prohibited hours on 
Sunday. In Sa/undera v. Thomey [i898] ' 
Channel], J., said : '' I think a person 
opens his licensed premises within the 
meaning of the section when he opens 
them for the carrying out of any material 
part of the transaction of sale." The pre- 
sent case comes exactly within that rule. 
Sale has not a strict technical meaning 
in the Licensing Acta— see per Wills, J., 
in PkUB V. Beattie [1896].* 

[Lord Alverstone, C.J. — You must go 
as tar as this — ^that delivery during closing 
hours of a chattel belonging to Doherty 
is opening the licensed premises within 
the meaning of the section.] 

Yes, where it is a term of the contract, 
as it was in the present case, that the 
chattel is to be delivered during closing 
hours. 

[Lord Alverstone, C.J., referred to 
Mackenzie v, Spea/r [1902].^] 

FiUh^ for the respondent. — On the 
point as to appropriation the Case is 
conclusive, and the Court will not go 
behind the findings of the Justices that 
the beer was appropriated to Doherty on 
the Saturday night. 

As to the other point, sale and delivery 
are two distinct things — PleUe v. Beattie.^ 
In this case the contract was complete 
on the Saturday night, but an additional 
term was imported into it, that the 
delivery should be on Sunday. That was 

(1) 78 L. T. 627. 

(2) 65 L. J. M.C. 86. 88; [1896] 1 Q.B. 519, 
523. 

(3) Unreported. In that case it appeared 
that a woman called at a pnblic-hoase on 
Saturday evening, and bought and paid for 
beer, which was drawn from the cask and 
bottled and set aside for her, she promising to 
return for it the same evening. She did not, 
however, return for it that evening, but called 
for it on the following day (Sunday), and took 
it away. The Justices decided that the beer 
was bought, paid for, and specifically appro- 
priated to the customer on the Saturday, the 
sale being complete on that evening, and there- 
fore that the publican could not be convicted 
for opening her premises for the sale of the 
beer during prohibited hours. On a Case stated, 
the Courb (Lord Alverstone, C.J., Wills, J., 
and Ghannell, J.) decided that on the facts as 
stated it was impossible to convict the 
publican. The app^l was therefore dismissed. 



not of the essence of the contract. In 
Saunders v. Thomey} it was held that 
there had been no appropriation to the 
purchaser ; and in reading Channell, J.'s 
judgment this fact must be kept in view. 
This case comes within the decision in 
Mackenzie v. Spear, ^ 

L, W. Kershaw, in reply. 

[Brewer v. Shepherd [1872],* Lloyd v. 
BameU [i90o],* Walker v. Walker [i903],« 
Metropolitan Police Commissioner v. 
Roberts [1903] ^ were also referred to.] 

Lord Alvebstone, C.J. — This case is 
extremely near the line, and I confess 
that I have considerable doubt as to 
whether I have arrived at a light con- 
clusion. Counsel for the appellant has 
taken two points — first, that delivery 
of the beer on the Sunday morning 
was of the essence of the contract 
made between the parties ; he says 
he is entitled to come to the conclusion 
that the beer would not have been pur- 
chased at all unless it was to be delivered 
on the Sunday. He says, secondly, that 
there was no sufficient evidence of appro- 
priation of the beer to Doherty on the 
Saturday, as all that is said is that the 
respondent put some beer into a bottle, 
and put it aside with the intention of its 
being delivered next morning, as it was 
in fact. It is contended that there ia no 
evidence that the purchaser assented to 
the appropriation of the beer by the 
respondent, as there was in Pletts v, 
BeatHe ^ and in subsequent cases, where 
the question of the authority given 
by the purchaser to the vendor to appro- 
priate the goods on the licensed premises 
was much discussed. Questions under 
section 9 of the Licensing Act, 1874, may 
to some extent be different from those 
under section 3 of the Licensing Act, 
1872, under which Pletts v. BeaUie * was 
decided. Counsel for the respondent 
relied upon the statement in the Case 
that the property passed under the con- 
tract. I doubt whether that is to be 
taken as a finding of fact ; it is rather, 
I think, an inference from the previous 

(4) 37 J. P. 102. 
(5; 82L. T.804. 

(6) 67 J. P. 452. 

(7) [1904] M.C. G4; 73 L. J. KB. 231; 
[1904] 1 K.B. 369. 
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statement. It is therefore material to 
see what the real facts are. 

Two men went to the respondent's 
house during the time it was open, and 
asked if they could have half a gallon of 
heer, and if it could be sent to them on 
Sunday morning. I think on that it 
would be fairly inferred that the men 
would not have bought the beer uuless it 
would be sent on the Sunday morning. 
The men paid for the beer, and '' directly 
afterwards, before closing time, half a 
gallon of beer was drawn and put into a 
bottle belonging to the respondent, and 
then corked and put on the bar counter 
by the respondent's son, and subse- 
quently taken by him to the brewhouse 
stable within the curtilage of the licensed 
premises, whence it was taken by him on 
the said Sunday morning and given to 
the barman behind the counter in the 
licensed premises to deliver to the two 
men." I have already said that I do not 
think that what was thus done was done 
under the licence or authority of the pur- 
chasers, but that it was the act of the ven- 
dor to fulfil his contract. The Case then 
proceeds : '^ It was admitted in evidence 
by the respondent that at the time of the 
sale of the said beer on the said Saturday, 
he agreed to deliver the beer during pro- 
hibited hours on the said Sunday to the 
two men Doherty and Shedwel], and that 
the beer was delivered during prohibited 
hours on the said Sunday by the bar- 
man." I understand that to mean that 
it was admitted that it was a part of the 
contract that the beer should be delivered 
on Sunday. Taking the second point 
urged on behalf of the appellant, I think 
counsel is right in saying that there was 
no sufficient evidence of an appropria- 
tion of the beer in the sense that 
it was established that what was done 
by the barman was done by him as 
the agent of the purchasers. I should 
come to the conclusion that if the bottle 
in which the beer had been put was 
broken on the Saturday night, and 
Boherty had come next morning for it, 
it would have been no answer for the 
respondent to say that the bottle had 
been broken and the beer spilt. I think 
he would have been bound to deliver the 
beer. Upon this point, therefore, I think, 



as I have said, there was no sufficient 
evidence upon which any appropriation 
of the beer to the purchasers on the 
Saturday could be found. It is true that 
the Justices say that the beer was paid 
for, drawn, put in a bottle, corked up, 
and set aside and specifically appropriated 
on the Saturday ; but I think they mean 
by that, appropriated by the publican, 
but not of necessity with the assent of 
the purchasers. That would be sufficient 
to justify me in allowing this appeal. 

I do not wish, however, to shrink f^m 
the more difficult question, wliich turns 
upon whether we are to adopt the test 
put by Mr. Justice Channell in Saunderg 
V. Thomey,^ where he said this: "I 
think a person opens his licensed premises 
within the meaning of the section when 
he opens them for the carrying out of any 
material part of the transaction of sale." 
For myself I adopt Mr. Justice Channeirs 
view. I think that if any part of the 
bargain of sale involves the keeping open 
of the premises for the delivery of the beer 
during prohibited hours an offence is 
committed. I come to the conclusion in 
this case that Doherty did bargain that if 
he paid for the beer it would be delivered 
from the public-house on the Sunday 
morning. I was very much pressed by 
the argument put forward by counsel for 
the respondent based on Pletta v. BeaUie,^ 
and I can foresee that our decision may 
be used in questions under section 3 of 
the Act of 1872. My answer to that is 
that the only question under section 3 is 
whether the transaction of sale took place 
upon the licensed premises or not, and 
whether the purchaser authorised the 
traveller to act as his agent to appropriate 
the goods on the licensed premises or not. 
In my opinion, in PUtts v. BeatHe,^ even 
applying Mr. Justice Channeirs test, no 
liiaterial part of the transaction took 
place otherwise than on the licensed pre- 
mises. With regard to the case of Mac- 
kenzie V. Spear^^ it proceeded upon the 
point that there was an ordinary bargain 
for delivery and sale within licensed 
hours. There the beer was set aside for 
the purchaser and intended to be delivered 
on the Saturday night ; it was no part of 
the transaction that it should be delivered 
on the Sunday. There was nothing laid 
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down in Mackenzie v. Spear^^ therefore, 
which prevents me from holding that the 
bargain in this case on the Saturday night 
involved the commission of an offence 
under section 9 by opening the premises 
on the Sunday morning for the purpose 
of carrying out a material part of the 
bargain. 

On the whole, I think this appeal must 
be allowed, and the Oase sent back to the 
Justices. 

Kennedy, J. — I am of the same opinion. 

What was the bargain made between 
the parties? Doherty went to the re- 
spondent's house on Saturday night and 
asked if he could have half a g»Jlon of 
beer delivered during prohibited hours 
the next day. The respondent said he 
could have it. Thereupon the price was 
paid, but nothing more was done by 
Doherty. In FleUa v. BeaUie ^ there was 
an appropriation in the very fullest 
sense, not only assented to by the buyer 
beforehand, but acted upon by the sellers, 
who took six bottles of ale, labeUed them 
with the buyer's name and address, and 
placed them in a box for delivery to the 
customer. In the present case all that the 
respondent did was to put half a gallon 
of beer into his own bottle, cork it, put it 
on the bar counter, take it into the brew- 
house 8ta.ble, whence it was taken and 
given to the barman on the Sunday 
morning for delivery to Doherty. If at 
any time before the delivery of the beer 
had taken place it had been spilt or 
taken away by some one else, would 
the respondent have had any right to say, 
** I shall retain the money because you 
accepted the appropriation of a particular 
bottle containing half a gallon, and from 
the moment you assent^l to that appro- 
priation it was yours, and being yours 
it has perished to you; I have fulfilled my 
contract!" Clearly not. No property 
passed in that sense. The bargain was 
that a certain quantity of beer should be 
delivered on Sunday morning, and there 
was no sort of acceptance by Doherty of 
the particular quantity which the respon- 
dent placed in the bottle and sent to the 
stable. I entirely agree with the Lord 
Ohief Justice on this point. If licensed 
premises are opened for delivery of goods 



so ordered by quantity only, and put by 
the seUer in his own bottle, it is, in my 
opinion, an opening of the premises for 
the sale of intoxicating liquors within 
the meaning of the section. 

For myself, I should have been inclined 
to go further and say that if a man said, 
pointing to a row of bottles on the shelf, 
*' I want those bottles and I will pay for 
them now, but you will deliver them to 
me to-morrow morning,'' delivery under 
these circumstances on the foUowing 
morning would be carrying out an essen- 
tial part of the transaction of sale, which 
would also be an act within the section. 
It is quite true, as Mr. Justice Wills 
pointed out in Flettt v. BtMit^ that 
sale and delivery are two distinct elements 
in the contract of sale. But there may 
surely be a contract in which the sale is 
not independent of the delivery of the 
goods. Suppose a person ordered twelve 
bottles upon the condition that they should 
be delivered at a certain time next day. 
It appears to m,e that if the sdler did 
not deliver them at that time he would 
have no right to say he had completed his 
contract. Where there is a completed 
transaction it may be that the mere &ct 
of delivery during prohibited hours con- 
stitutes no violation of the statute, as for 
example was the case in Madkmme v. 
Speairf where there was no term in the 
contract that delivery should take place 
during prohibited hours, and by accident 
the things remaining undelivered were 
afterwards delivered during prohibited 
hours. I do not say that if a person said 
''I want to purchase twelve bottles of 
beer," without saying more, and the next 
day the publican delivered them during 
prohibited hours, the mere fisust of hand- 
ing them out in that way would make 
the publican liable. But I am not pre- 
pared to hold that even if the purchase 
is a sale of specific goods the case would 
not on that account be within the section 
if it is also an essential part of the 
bargain that the beer should be delivered 
during closing hours. I am of opinion 
that the app^ should be allowed. 

Ridley, J. — I agree that there was 
no appropriation of the beer. At 
first, indeed, I thought otherwise. I 
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thought the finding of the Justices estab- 
lished that there was an appropriation on 
the Saturday evening, and therefore that 
the matter was at an end. If it had • 
been so, I must say that I should have 
come to the conclusion that the Justices' 
decision was right. Having, however, 
come to the conclusion that in point of 
fact there was no appropriation, I think 
their decision should be reversed. I think 
the appropriation of the goods is all- 
important in a case of this kind. If it 
had been completed on the Saturday night, 
in my opinion the delivery on the Sunday 
morning would not have been i^ part of the 
sale. As to section 9 of the Act of 1 874, let 
us see how it deals with the question of sale. 
It speaks in the first place of selling or ex- 
posing for sale intoxicating liquors on the 
Uoensed premises. There must therefore 
be a sale, or an exposure for sale. I cannot 
myself understand how it can be argued 
that this beer was sold on the Sunday 
morning. The section then proceeds to 
speak of opening or keeping open the 
premises for the sale of intoxicating 
liquors. The publican, therefore, must, to 
be brought within the section, open or keep 
open his premises, not for the purpose of 
delivering beer sold before, but for the 
sale of intoxicating liquors then. The 
third branch of the section says, *'or 
allows any intoxicating liquors although 
purchased before the hours of closing to 
be consumed in such premises." Certeonly 
this case is not within that clause, 
which, however, is important as shewing 
how it was intended to deal with the publi- 
can who sold beer before closing time, and 
' allowed it to be consumed on the premises 
afterwards. If it was consumed on the 
premises an offence was committed; if 
consumed elsewhere, no offence was com- 
mitted. There is one other section which 
deals with the word '* sale" — section 62 of 
the Act of 1872. That says, " In proving 
the sale or consumption of intoxicating 
liquor for the purpose of any proceeding 
relative to any offence under this Act, it 
shall not be necessary to shew that any 
money actually passed or any intoxicating 
liquor was actually consumed if the Court 
hearing the case be satisfied that a trans- 
action in the nature of a sale actually took 
place.'' I do not say that that phrase 



is necessarily to be read into section 9 of 
the 1874 Act, but it is very near the 
matter with which section 9 is dealing. 
Was there, in the present case, a trans- 
action in the nature of sale on the Sun- 
day ? I should say decidedly not, if there 
had been an appropriation of the goods 
on the previous evening. The question 
whether delivery which is to foUow after 
the purchase of goods is a part of the 
sale or not has been considered in pre- 
vious cases, and among others in Saunder% 
V. Thomey^^ which has been quoted to us. 
In that case Mr. Justice Ohannell said 
this : '' I think a person opens his licensed 
premises within the meaning of the sec- 
tion when he* opens them for the carrying 
out of any material part of the transaction 
of sale." I agree ; but in that case there 
had been no appropriation of the beer, 
and that was the main matter considered 
by Lord Russell of KiUowen, with whom 
Mr. Justice Ohannell concurred. Accord- 
ing to the ordinary rule, the sale is at an 
end when the goods are appropriated to 
the buyer ; and delivery is no part of the 
sale itself. I do not know that it is 
necessary to go into' the matter further, 
but I should like to refer very shortly to 
the case of PleUa v. BeaUie,'^ where this 
matter was discussed. There the traveUer 
of a brewer at Burnley who had an off- 
licence for the sale of beer by retail 
obtained an order at Accrington in this 
way: The traveller called at the cus- 
tomer's house and handed him a stamped 
postcard addressed to the brewery; the 
traveller filled in on the postcard the 
quantity of ale required; the card was 
then signed by the customer and posted 
by the traveller. The postcard contained 
the following words: ''I assent to the 
appropriation by you to this order at your 
brewery of goods of the above description 
and in a deliverable state." At the 
brewery one of the carters selected six 
bottles of ale, in compliance with the 
order, and labelled one of the bottles 
with the customer's name and address, 
placing the whole of the bottles in a box 
along with certain other bottles for 
another customer. The box was then 
placed on a lorry and ultimately delivered 
to the customer in Accrington. The ques- 
tion arose whether there was a complete 
L 
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sale and appropriation at Burnley, or 
whether the real appropriation took 
place at Accrington, Mr. Justice Day 
said: ''In my judgment there was a 
complete sale at Burnley, and an appro- 
priation of the goods there. Nothing 
was left but to deliver and pay for the 
goods, which was done in due course." 
Mr. Justice Wills's observations point to 
the same view, that where the sale is 
complete by appropriation of the specific 
goods the deHvery which takes place 
afterwards is not part of the sale. I 
think upon this point the present case 
comes within FletU v. BeaUie ^ ; but, for 
the reasons I have given, I agree that 
the appeal should be flowed. 

Appeal aUowed, 



Soliciton— Snow, Fox k HigginsoD, agents for 
H. B. Clare, Preston, for appellant; R. H. 
Bentley, agent for T. B. Bertwistle, Bury, for 
lespondent. 

[Reported by J, S, ffenderson, JSsq., 
Barrister'at'Law, 



[OHOWN CASE RESERVED.] 
1905 C Rex v. Dharma; 

March 18.) ^ Bex^Slatbe; 

C Rbx v. Hutchinson.* 

[74 L. J. K.B. 460.] 

(7rtfiiftia{ Law — Statute Deeding with 
Procedure — Retrospective Operation — 
Criminal Law Amendment Act, 1885 
(48 d! 49 Viet. c. 69), s. b^Preveniion of 
Cruelty to Children Act, 1904 (4 Edw. 7. 
c. 15), s. 27. 

Section 27 of the Prevention of Cruelty 
to Children Act, 1904, which subetittUee a 
limit of six months for the three months 
mentioned in the second proviso of section 5 
of the Criminal Law Amendment Act, 
1885, deals with procedure only. There- 
fore, after the Act of 1 904 comes into opera- 
tion a prisoner who previously committed 
an offence under section 5, suh-section 1 of 
the Criminal Law Amendment Act, 1885, 
may, within the limit of six months from 

* Coram, Lord Alverstone, G. J., Lawrance, J., 
Kennedy, J., Channell, J., and Fhillimore, J. 



the commission of the offence imposed by 
section 27 of the Act of 1904, be prosecuted 
for the offence, aWwagh he committed it 
more than three months previously to the 
commencement of the prosecution, so that 
the limitation of time for commencing the 
prosecution imposed by section 5 of the Act 
of 1885 is exceeded, 

Bex v. Dhabma. 

Case stated for the opinion of the Court 
by Mr. Commissioner Rentoul. 

The prisoner was tried at the Central 
Criminal Court on January 14 and 16, 
1905, on an indictment charging him with 
unlawfully and carnally knowing a girl on 
July 15, 1904, at which date she was above 
the age of thirteen years and under the 
age of sixteen years, contrary to the pro- 
visions of section 5, sub-section 1 of the 
Criminal Law Amendment Act, 1885, as 
amended by the Prevention of Cruelty to 
Children Act, 1904, s. 27. The prisoner 
was charged before a magistrate with the 
aforesaid offence on December 27, 1904, 
and a warrant was granted upon that 
date. At the trial on January 14 and 16, 
1905, the prisoner was convicted of the 
misdemeanour charged against him. 
Counsel for the prisoner submitted that 
the prisoner could not be, and ought not 
to have been, convicted of the offence 
charged for the following reasons — first, 
that the second proviso contained in sec- 
tion 5 of the Criminal Law Amendment 
Act, 1885, directs *'that no prosecution 
shall be commenced for an ofience under 
subsection 1 of this section more than 
three months after the commission of 
the offence," and that the prosecution 
had been commenced more than three 
months after the commission of the offence 
— namely, upon December 27, 1904; 
secondly, that, although by section 27 of 
the Prevention of Cruelty to Children 
Act, 1904, "the limit of time mentioned 
in the second proviso of section 5 of the 
Criminal Law Amendment Act, 1885, 
shall be six months after the commission 
of the offence," the Act of 1904 did not 
receive the Royal assent until August 15, 
1904, and did not, in accordance with 
section 33, sub-section 3, thereof, come 
into operation until October 1, 1904, both 
of such dates being subsequent to the date 



Digitized by 



Google 



THE DUTIES 07 MAGISTRATES. 



139 



Bex v. Dhabma, C.CK. 

of the offence charged against the prisoner 
— ^namely,July 15, 1904; and thirdly, that, 
having regard to the matters already set 
out, section 27 of the Prevention of 
Cruelty to Children Act, 1904, was not 
retrospective, and did not apply to the 
offence of which the prisoner was con- 
victed. The learned Commissioner decided 
against these submissions, but postponed 
sentence, and allowed the prisoner out on 
bail pending the decision of the Court on 
this Case. 

The question for the opinion of the 
Court was whether the limit of time 
contained in section 27 of the Preven- 
tion of Cruelty to Children Act, 1904, 
applied to the prisoner's offence under sec- 
tion 5, sub-section 1 of the Criminal Law 
Amendment Act, 1885, or whether the 
second proviso of the kst-named section 
alone applied to the offence. 

Camptan-Smithy for the prisoner. — The 
Prevention of Cruelty to Children Act, 
1904, does not apply. Assuming that 
that statute is capable of two interpreta- 
tions — one construction being that it is 
prospective only in its operation, and the 
other that it is also retrospective — the 
Court is bound to adopt the interpreta- 
tion most favourable to the prisoner. 
That was the view expressed by Lord 
Esher, M.B., in Tuck v. Prieater [i887] ^ in 
this language : '' If there are two reason- 
able constructions we must give the more 
lenient one. That is the settled rule for 
the construction of penal sections/' Apply- 
ing that principle to the present case, it 
is clear that, by giving the Act of 1904 a 
retrospective effect, the prisoner is put in 
a worse position, and therefore that con- 
struction ought to be excluded. Sec- 
tion 27 of the Act of 1904 impliedly 
repeals the second provieo in section 5 of 
the Act of 1885, and section 38 of the 
Interpretation Act, 1889 (52 & 53 Vict. 
c. 63), shews that the repealed portion of 
the Act of 1885 continues in operation 
till the Act of 1904 comes into force. 

\Mi6kell V. Brown [i858],^ Beg. v. 
Griffiths [l89l],' and Bacon's Maxims^ 
rule 8, were also referred to.] 

(1) 56 L. J. Q.B. 653; 19 Q.B. D. 629. 

(2) 28 L. J. M.C. 53 ; 1 B. & B. 267. 

(3) 60 L. J. M.O. 93 ; [1891] 2 Q.B. 146. 



Arthwr Htitton, for the prosecution, was 
not called upon. 

Rbx v. Slateb and 
Rex v. Hutchinson. 

These Cases, respectively stated by 
Phillimore, J., and Mr. Hammond- 
Chambers, K.C., sitting as a Commis- 
sioner, raised precisely the same point as 
Bex V. Bharma. 

McCardie, for the prisoners. — Bowks 
V. Nuit [1894] * and MaosweU on the Inter- 
pretatidh. of Statutes (3rd ed.), pp. 298, 
299, shew that the Act of 1904 has no 
retrospective effect. The question is not 
merely one of procedure. The procedure 
is the same under the new Act as under 
the old, but a greater disability is thrown 
upon an offender than before. The 
offender's liability is increased by the 
extension of the time within which he 
is liable to prosecution. 

No counsel appeared for the prosecu- 
tion. 

LoBD Alverstone, C.J. — We have no 
doubt upon the point raised in these 
Cases. The rule is clearly established 
that, under ordinary circumstances and 
apart from special considerations appear- 
ing upon the face of the particular statute, 
alterations of procedure introduced by a 
statute are retrospective. It has been 
held that a statute shortening the time 
within which proceedings can be taken 
is retrospective, and I can see no logical 
reason why in the same way an Act 
extending the time should not also 
be retrospective. If, indeed, any new 
obligation had been created, or any new 
duty imposed, or new disability created in 
respect of transactions then past, I agree 
that the statute could not be held to be 
retrospective without express words. But 
no new offence has been created ; there 
is a mere alteration of the time within 
which a prosecution must be commenced. 
That is a matter of procedure only. 

Lawrance, J. — I am of the same 
opinion. 

Kennedy, J.— I agree. 

(4) 63 L. J. Q.B. 497; [1894] 1 Q.B. 725. 
L2 
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Ohahnbll, J. — I also agree. The rule 
is that a statute dealing only with proce- 
dure applies to past as well as to future 
events. So to apply it is not to make 
the statute retrospective. It is procedure 
only that is dealt with. 

FniLLiMOBEy J. — I agree. 

Canvietiona affirmed. 

Solicitors— Moreton, Phillips dc Son, for pro* 
secation in Bex v. Dhamut ; Cobam k, Co., 
for prisoner Dharma; Walker & Terry, 
Belper, Derbyshire, for prisoners Slater and 
Hutchinson. 

lE^arted by J. E. Aldofu, Esq., 
EarrUter-at'La^D, 



Lord Alvbrstonb, O.J. (^Ji, ^^' 
Kbnnbdy, J. PORT County 

* 1 Q/xe \ AND ANOTHER ; 

[74 L. J. K.B. 464.] 

Poor EcOe — Distress — " Reasonable 
charges of taking^ keeping and selling the 
distress" — Jurisdiction of County Court 
to Entertain Action for Recovery of Excess 
over Reasonable Charge — Distress (Costs) 
Act, 1817 (57 Geo. 3. c. 93), ss.2and 4. 
—Distress (Costs) Act, 1827 (7 d^ 8 Geo, 4. 
e. n)— Distress for Rales Act, 1849 (12 ds 
lZVict.c.U\s.l. 

The Counly Court has jurisdiction to 
entortain an action for the recovery ofcmy 
charge in excees of what is reasonable in 
respect of the taking, keeping, and selling 
of a distress levied for unpaid poor rates, 

Bule nisi for a mandamus to the Judge 
of Bridport County Court to hear and 
determine an action. 

On February 26, 1904, a summons was 
issued by Justices against one Edwards, 
requiring him to shew cause why he had 
not paid the sum of 1/. Os. Zd. for which 
he had been assessed and rated to the 
relief of the poor, and on March 1 the 
Justices issued their warrant to levy a 
distress upon Edwards's goods for the sum 
of 5s. Id. (part of the sum of II. Qs. 3d.), 
and also a sum of 3s, Qd. for the costs and 
expenses of the warrant, together with the 
reasonable charges of the taking, keeping, 
and selling the distress. The warrant was 



executed by Morey, a certified bailiff, who 
on March 17 took a gold watch and gold 
brooch belonging to Edwards in satisfiic- 
tion of the distress, and sold them 
by public auction for 21. 4t8. Morey 
retained and kept out of that amount 
the sum of II, ISs. Id., which was 
made up thus : Unpaid rate, 5«. Id. ; 
costs and expenses of warrant, 3s. %d. ; 
charges for taking, keeping, and selling 
the distress, \l, 9«. 6(i. (including in this 
a sum of \7s. %d, for the ''removal, 
storage, keeping possession, and delivery 
at sale yard, including haulage, ^c."). 

Edwards claimed to be repaid a portion 
of the said sum of II. 9«. 6c?. on the 
ground that the charges making up that 
amount were unreasonable and excessive. 
He demanded by letter repayment of 
\2s. 6(2. as the amount unreasonably 
and excessively charged against him, and 
this having been refused, he sued Morey 
in the County Court for its repayment. 

When the case came on for hearing, 
and was being opened for Edwards, the 
plaintiff, the County Court Judge declined 
to hear any evidence, or allow the case to 
proceed further, on the ground that the 
question of the reasonableness of the 
charges was not a question for him, but 
for the Justices who issued the warrant, 
and that a decision by them that the 
amounts charged were unreasonable and 
excessive was a condition precedent to his 
jurisdiction to hear and determine the 
case before him. He therefore declined 
to hear the case and dismissed it with 
costs, whereupon Edwards obtained the 
present rule. 

J. R. Randolph, for Morey, shewed 
cause. — ^The County Court Judge was 
right in declining to hear the case, as he 
had no jurisdiction in the matter. The 
Distress (Costs) Act, 1817— as extended 
to poor rates by the Distress (Costs) Act, 
1827— being still in force, as was decided 
by the Court of Appeal in the recint 
case of Headland v. Cosier [l904],^ the 
provision of section 2 of that Act, which 
enacts that if more than the charges 
specified in the schedule are taken by 
the party levying a distress, the party 
aggrieved may apply to a Justice for 

(1) Ante,!^. 60; 74 L. J. K.B. 210; [1906] 
1 K.B. 219. 
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redress, who, if satisfied that more than 
the scale charges have heen exacted, is to 
*^ order and adjudge treble the amount of 
the moneys so unlawfully taken'' to be 
paid by the party who took more than 
the proper charges to the party aggrieved. 
This special remedy, therefore, being open to 
the plaintifi^, no other can be pursued by him. 
R, M. Montgomery^ in support of the 
rule. — The action was brought on the 
ground that the charges in connection 
with the levy and sale were in excess of 
what was reasonable within section 1 of 
the Distress for Rates Act, 1849. That 
section, in dealing with a distress for poor 
rate, enables the Justices to order that a 
sum such as they may deem reasonable, 
for the costs and expenses of obtaining 
the warrant, shall be levied, '* together 
with the reasonable charges of the liking, 
keeping and selling of the said distress." 
These last words are reproduced from the 
Act 27 Geo. 2. c. 20. The Acts of 1817 
and 1827 have really no bearing upon the 
question; the question being merely. 
Were the charges made " reasonable " or 
not? That being so, an action in the 
County Court is the proper method for 
determining the question; the Justices 
have no jurisdiction to determin e it — 
Bum's Justice of the Peace (29th ed.), 
vol. ii. p. 326. In NoU v. Bound 
[1866] ^ Blackburn, J., said with regard 
to a bailiff who in levying distress for 
church rates, where the same limits were 
applicable, was alleged to have exceeded 
the proper charges, although he had acted 
bona fide, '* he may be liable to be made to 
refund, by an action in the county court, 
charges which were unnecessary or not 
strictly lawful, but he is not liable to the 
treble penalty." That clearly shews that 
an action in the County Court is the 
proper remedy. Headland v. Coster^ 
was an action in the County Court, and 
in the Court of Appeal counsel for the 
defendants in that case decliued to take 
the point that that was not the proper 
procedure. Even supposing it could be 
said, however, that the Act of 1817 was 
appHcable, it is to be observed that sec- 
tion 4 specially reserves to any person 
aggrieved by a distress "any legal or 
other suit or remedy which he • . . might 
have had before the passing of this Act." 
(3) L. B. 1 Q.B. 405. 



Therefore, even in cases clearly within' the 
Act of 1817 there is no obligation to 
proceed to recover the treble damages 
referred to in section 2; the person 
aggrieved may at his option sue in the 
orcQnary way to recover the excess 
charges which were exacted. 

LoBD Alvebstone, C.J. — As we are, of 
course, bound by the decision in Headland 
V. CoeteTj^ we must take it that for the 
purpose of poor rates all the provisions 
of the Act of 1817 are still in force. If 
that Act had created a special statutory 
remedy for this particular grievance 
the point made by counsel shewing 
cause against the rule would have been 
good, because there is abundant authority 
for the proposition that, if there is a 
special tribunal constituted with power to 
give relief in respect of breaches of duty 
under a statute, resort must be had to that 
tribunal. Looking at the Act of 1 81 7 itself, 
it is plain that it was not intended to 
interfere with other rights of action. 
Section 4 contains, inter aUa, this proviso : 
"Provided always, that no person or per- 
sons who shall be aggrieved by any 
distress for rent, or by any proceedings 
had in the course thereof, or by any costs 
and charges levied upon them in respect 
of the same, shall be barred from any 
legal or other suit or remedy which he, 
she or they might have had before the 
passing of this Act." Therefore, the ex- 
tension of the provisions of the Act of 
1817 to a number of other rates, includ- 
ing poor rates, by the Act of 1827 applied 
all the provisions of the Act of 1817, in- 
cluding the provision that the right of 
recovery in other ways was not burred. 
That seems to have been the view 
taken by Mr. Justice Blackburn in I^ott 
V. Boundf^ which was an action brought 
against a bailiff for charging more than 
allowed by the schedule. It was decided 
in favour of the bailiff on the ground that 
he had not committed any breach of the 
statute and had acted perfectly bona fide. 
In the course of his judgment Mr. Justice 
Blackburn said this : " he may be liable 
to be made to refund, by an action in the 
county court, charges which were unneces- 
sary or not strictly lawful, but he is not 
liable to the treble penalty." In that 
judgment Mr. Justice Bhee concurred; 
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and although I do not say that the view 
80 expressed was directly neoeasary for 
the decision of the case, it is a strong 
opinion in favour of the contention put 
forward by counsel in support of the rule, 
and at any rate it was upon a matter 
which had to be considered by Mr. Justice 
Blackburn, who was dealing with the 
rights and remedies against the bailiff 
under the Act of 1817. I also think 
that counsel in support of the rule is en- 
titled to rely,at any rate in this Court, upon 
the feict that Headland v. Coaler ^ was an 
action begun in the County Court to 
recover the excess amount of costs charged. 
The Court of Appeal in that case over- 
ruled our decision in HUl v. Pannifer 
[1904] ' ; they treated the action as lying, 
and decided that the plaintiff was entitled 
to recover such amount as was in excess 
of the sum charged under the Act of 
1817. They either took the view that 
the Act of 1817 did not deprive the 
plaintiff of the right to sue in the County 
Court or that section 4 applied, so that 
the power to proceed under that Act did 
not oust the right of the plaintiff to pro- 
ceed elsewhere in respect of an unreason- 
able amount, either when the charge was 
above or below the amount fixed by the 
schedule. We are also told that counsel 
for the defendants in Headland v. Coster^ 
d^lined to take this point, that the juris- 
diction of the County Court was ousted 
by the Act of 1817, or rather that the 
remedy must be under that Act. It 
seems to us, therefore, having regard to 
the view of Mr. Justice BU^kbum and 
the proceedings in the Court of Appeal, 
that we ought to hold that the County 
Court Judge had jurisdiction and ought 
to have entertained the action. The rule 
must be made absolute. 

Kennedy, J. — I agree. 

Ridley, J,— I agree. 

EiUe absolute. 

Solicitow— Lloyd-George, Roberts Sc Co., agents 
for Bowen & Symes, Weymouth, for rule; 
Bisgood & Marshall, agents for Austen 
Whetham, Bridport, against rule. 

{Seported hy J, 8. Bieridersonj Esq., 
BarHiter-at'Law. 



(8) [1904] M.C. 203; 73 L. J. K.B. 556; 
[1904] 1 K.B. 811. 



Lord Alverstone, C.J.^ 
Kennedy, J. Eensit v, St. 

Ridley, J. v Paul's Dean 

1905. AND Chapter. 

AprU 4, 12. J 

[74 L. J. K.B. 454.] 

Eccleeiaatical Law — " Brawling " — 
Reading Protest against Candidate for 
Ordination — Allegation of Impediment of 
Doctrinal Mature — ^^ Notable crime" or 
** Impediment" — Ecclesiastical Courts 
Jurisdiction Act, 1860 (23 dc 24 Vict, c. 32), 
0.2. 

A mere allegation that a oandidatefor 
priest's orders has been a party to, or taken 
part in, the service in a church in which 
breaches of prescribed ritual have taken 
place does not constitute a ^^notMe crime** 
or "impediment" within the meaning of 
those words in the Service for the Ordering 
of Priests in the Book of Common Prayer. 

Case stated by the Court of Quarter 
Sessions for the City of London. 

The appellant John Alfred Kensit was 
charged at the Mansion House and con- 
victed under section 2 of the Ecclesiastical 
Courts Jurisdiction Act, 1860, for having 
unlawfully disturbed the Bishop of 
London whilst celebrating the service 
of the rite of ordination in St. FauFs 
Cathedral on February 28, 1904. 

On that date, when the bishop was con- 
ducting the service, the appellant and 
several others walked up the choir, and 
when the bishop read from the service- 
book the words beginning, *'But yet if 
there be any of you, who knoweth any 
impediment, or notable crime, in any of 
them, for the which he ought not to be 
received into this holy ministry, let him 
come forth in the name of God and show 
what the crime or impediment is," the 
appellant came nearer to the bishop and 
commenced to read from a paper. The 
bishop said: *' Unless the impediment 
comes within these bounds (reading from 
a paper), I shall prosecute you for brawl- 
ing." (The paper from which the bishop 
read was an opinion given by Sir Lewis 
Dibdin while at the Bar, which was sjb 
follows : " I think it is dear that neither 
membership of an ^ ultra High Church 
Society' nor the candidate's intention 
to be ordained. on the title of an in- 
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oombent who employs extreme (and I will 
asBume, illegal) practices in pubUc worship 
constitutes a * notable crime 'or an ' im- 
pediment' within the Ordinal. It is 
obvious that neither is a 'crime,' and 
impediment is a technical word importing 
those disqualifications for Orders which 
are either absolute, as in the case of an 
unbaptized person, or only to be removed 
by special dispensation, as bastardy.") 
The bishop also pointed out at the com- 
mencement that matters of ritual did not 
constitute an 'impediment.' The appel- 
lant i^said to the bishop, "You have not 
heard what I have to say." He then read 
from his printed protest. The bishop 
said, ''One person named is not here, 
whereupon the appellant desisted reading 
as to him. The bishop then said: "I 
shall prosecute you to-morrow for brawl- 
ing." Some of those who were with the 
appellant also protested, and then they 
all returned through the choir down the 
nave. The proceedings created a commo- 
tion, but it was admitted that the appellant 
and those who were with him made no 
moro noise than that necessarily caused by 
persons hastily coming forward. 

In the protest which he read the ap- 
pellant stated that he felt it incumbent 
upon him to make very serious objections 
to four out of the eight deacons who 
wero candidates on the occasion in ques- 
tion for the office of priest. The protest 
as regards Basil Saunders Dyer, the only 
one of the four mentioned in it who was 
in fact about to be ordained priest, was as 
follows : " I call the impediments serious 
as they form a complete betrayal of 
the distinctive principles for which our 
martyrs died and for which the Ohurch of 
England exists. First : I object to Basil 
Saunders Dyer who has been assisting at 
St. Matthias Stoke Newington and has 
been guilty of helping forward the effort 
to ms^e our beautiful communion service 
as far as possible the Boman mass. On 
Sunday last in this church vestments 
wero worn, candles burned when not 
required for light, distinct acts of adora- 
tion wero made to the elements and out 
of a considerable congrogation only four 
persons communicated. In this church 
thero aro separate sides assigned for men 
and women, but the number of men 



attendants is so small that half the space 
allotted to them is filled with ladies. 
Seven lamps are continually burning 
before the so-called altar. There is a 
distinct Boman request painted on the 
walls of the Lady Chapel, 'Of your 
charity pray for the souls of — hero 
follow the names of four dead people." 

The rubric in the Book of Oommon 
Prayer following the exhortation in the 
service set out for the Ordering of Priests 
is as follows : " And if any great crime or 
impediment be objected, the Bishop shall 
surcease from Ordering that person until 
such time as the party accused shall be 
found clear of that crime." This the 
bishop admittedly did not do, relying on 
the legal opinion furnished to him that 
the above practices would not, even if 
proved against Mr. Dyer, constitute an 
" impediment " within the meaning of the 
Prayer Book. 

The quarter sessions considered them- 
selves bound by the opinion of Sir Ijewis 
Dibdin as to the meaning of the word 
*' impediment," and as the appellant did 
not desist when informed by the bishop 
that irregularities in matters of ritual 
would not, even if proved, constitute an 
"impediment," affirmed the conviction of 
the appellant, as they were of opinion 
that his subsequent conduct did " disturb " 
the congregation within the meaning of 
23 & 24 Vict. c. 32, s. 2. 

If the Court should be of opinion that 
such practices as were alleged in the case 
of Mr, Dyer would, if proved, constitute 
an "impediment," then, as the bishop 
did not surcease until the complaint could 
be heard, the appellant was guilty of no 
illegal act, but was strictly within his 
right in coming forward when called 
upon to do so in the name of God. If 
the Court should hold that offences 
against ritual or doctrine constituted an 
" impediment " the conviction was to be 
quashed ; if otherwise, the conviction was 
to stand. 

Avory, K.C. (Biran and B. WMiehead 
with him), for the appellant. — Even 
assuming the appellant was wrong in his 
view as to what constitutes a "notable 
crime " or " impediment," his conduct did 
not amount to the offence of " brawling " 
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within the meaning of section 2 of the 
Ecclesiastical Courts Jurisdiction Act, 
1860. That Act was passed primarily for 
the abolition of the jurisdiction of the old 
Ecclesiastical Courts. Section 2 deals 
firstly with brawling in the sense of 
violent conduct, and, secondly, it extends 
to molesting, vexing, ^., a clergyman; 
but the whole of this part is governed by 
the word "unlawful" — that is, the 
molesting must be unlawful molesting; 
and a person who comes forward by the 
invitation contained in the rubric, and 
protests against a particular candidate, 
does not become guilty of brawling, 
although he may make a mistake in fact 
or in ecclesiastical law. Suppose the 
person protesting bona fide makes a 
mistake in fact in alleging that there was 
an impediment in the case of a candidate, 
and the bishop surceased and held an 
enquiry, and it was then ascertained that 
the allegation was not weU founded, it 
could not be said that the person who had 
protested had committed an offence under 
the section, inasmuch as the object of the 
enquiry is to ascertain whether the allega- 
tion is true or not. The bishop is not 
the supreme ecclesiastical judge of what 
constitutes an impediment, and he cer- 
tainly cannot decide beforehand that he 
will not listen to any objection except on 
such matters as he considers fall within 
his definition of impediments. The invi- 
tation in the rubric is not a mere form, 
but is a substantial part of the ordination 
service. Originally, as appears from 
Gihaon^a Codex, vol. i. p. 149, ordination 
was by public acclamation of the people, 
and for that method the procedure was 
afterwards substituted of allowing the 
people to state objections. When, there- 
fore, an objection is stated, the duty of 
the bishop is to surcease and to enquire 
into the objection. 

.As to the particular objection alleged 
against the Bev. Basil Dyer by the 
appellant, if true — and its truth could 
only be ascertained at the enquiry — it 
constituted a " notable crime " or " im- 
pediment." Article XXV. of the Articles 
of Religion says that '' The Sacraments 
were not ordained of Christ to be 
gazed upon, or to be carried about, but 
that we should duly use them"; and 



Article XXVIII. says, "The Sacrament 
of the Lord's Supper was not by Christ*s 
ordinance reserved, carried about, lifted 
up or worshipped." Acting contrary to 
these Articles constitutes a " notable 
crime" or ** impediment " — ^see the Act 
of Uniformity (1 Eliz. c. 2) and 13 Eliz. 
c. 12, ss. 2 and 5. The adoration of the 
elements is not a matter of ritual merely, 
it is a matter of doctrine ; such adoration 
is repugnant to the Articles, assent to' 
which is required under the Clerical 
Subscription Act, 1865, s. 1. That being 
so, it is an '' impediment " to ordination 
in the case of a person who is known not 
to assent to the Articles, or of whom it is 
known that he is in the habit of doing 
that which shews that he does not assent 
to them. The allegation against Mr. 
Dyer, if sustained, would be good cause 
for depriving him of a benefice, and it 
would be sufficient to justify the bishop 
in refusing to institute him — Hey wood v. 
Manchester {Bishop) [1884].^ Reliance 
was placed on the opinion of Sir Lewis 
Dibdin, but that opinion does not touch 
this question, whether actually engaging 
in the particular practices may not con- 
stitute an "impediment." An opinion 
that such practices would constitute an 
"impediment" was given by Sir John 
Dodson and Sir Herbert Jenner in 1843. 
The case and opinion are printed in full 
in the British Magazine, vol. xxv. p. 557, 
and reprinted in the Record of March 25, 
1904. To the second question put in 
that case — "May an impediment of a 
purely doctrinal nature, as Bomish 
heresy, for example, be stated?" — ^the 
answer was given : " We think that such 
an impediment, if it existed, may and 
ought to be stated." They also expressed 
the opinion that neither the right nor 
the duty of a public statement was taken 
away, although the bishop had satisfied 
himself about it and chose to ordain ; and 
that the bishop ought to " surcease from 
ordering " when the alleged impediment 
was of such a nature as to disqualify for 
priest's orders. They added that the 
bishop must be allowed to exercise, his 
discretion as to the effect of the alleged 
impediment, and unless it was of a serious 
nature there was nothing to prevent his 
0) 53 L. J. Q.B. 196 ; 12 Q.B. P. 404. 



Digitized by 



Google 



THE DUTIES OF MAGISTBATES. 



145 



Kensit v. St. Paul's Dbah and Ohapteb. 



prooeeding with the ordination. Bat it 
is clear that, in their opinion, an objec- 
tion of a doctrinal nature ought to be 
stated. 

Danckwerta, K.C. {C. W. Mathews and 
Kemps with him), for the respondents. — 
The conviction was right. The evidence 
shews that the appellant and several 
others went up to the altar and produced 
the protest which the appellant read. It 
is to be observed that only one of the 
four persons objected to was in fact pre- 
sent — namely, the Rev. Basil Dyer. The 
bishop and all the congregation were in 
fiwjt "disturbed." All that could be 
alleged against Mr. Dyer was that he had 
been a curate in a church where the 
incumbent practised ritual. How could 
the bishop prevent that, or how could 
Mr. Dyer prevent it? The bishop may 
have ascertained that Mr. Dyer never 
intended to perform similar ritualistic 
acts. But certainly his mere presence at 
a service where such acts were performed 
is no disqualification for ordination. 
There are crimes and impediments which 
are absolute bars — see lAndioood't Pro- 
vinc%€Uey 33 — for example, great crimes, 
such as homicide, sodomy, <Sks., which 
could be called " notable crimes " ; others 
are merely discretionary bars. Here there 
clearly was no absolute hex. The form 
of ordination is exhaustive, and one cannot 
go outside it to find "impediments." The 
bishop must exercise his judicial dis- 
cretion as to whether or not the objection 
taken to any candidate is of such a nature 
that he ought to take notice of it. Here 
he exercised his discretion and decided to 
proceed. Suppose he came to the con- 
clusion that the objection was not made 
bonafidSy he was not bound to surcease. 
A belief that one is exercijsing a right 
will not excuse what amounts to " brawl- 
ing" — CUnUm V. HcOchard [1822].^ 

As to Heywood v. Manchester {BUhop)^^ 
the fact that the bishop may refuse to 
institute has no bearing on the point 
raised in the present case. 

AvoTf/y K,U.y in reply. — The feet that 
only one of the four persons to whom the 
appellant objected was present ought not 
to be admitted into the argument, inas- 
much as the appellant was not aware of 
(2) 1 AddasuB Ecc. 96. 



this feet until he was told by the bishop. 
In the ordinary course all four would have 
been present. 

Cur. adv. vuU. 

April 12. — LoBD Alvbbstone, C.J., 
read the following judgment of the Oourt, 
which, after stating the fects set out above, 
continued : In giving our decision upon 
this case we think it right to decide only 
the point upon which our opinion is asked 
by the Court of quarter sessions ; but we 
desire to add that we are by no means 
sure that there was not sufiicient evidence 
of an offence under the statute in that 
after the bishop, who was conducting the 
service, had clearly stated to the appellant 
that the matters which he (the appellant) 
proposed to raise were not, in the opinion 
of the bishop, objections which came 
within the rubric, the appellant persisted 
in continuing to interrupt the service by 
reading from the paper. But, inasmuch 
as the Court of quarter sessions have not 
decided against Mr. Kensit upon this 
ground, or upon anything in connection 
with the way in which he made his pro- 
test, as we have said, we think it right 
to deal only with the point raised, and 
make the foregoing observations in order 
that it may not be supposed that we have 
formed an opinion in favour of the appel- 
lant upon the other points which were 
discussed in argument but which were 
not raised in the Case. 

Dealing now with the question raised, 
we are clearly of opinion that the matters 
contained in the protest of Mr. Kensit are 
not " impediments " within the meaning 
of the rubric. Mr. Avory, in his* argu- 
ment, went so fer as to contend that Mr. 
Dyer, in having assisted at St. Matthias', 
Stoke Kewington, as stated in the pro- 
test, in which church distinct acts of 
adoration were made to the elements, had 
been guilty of a " notable crime," and in 
support of his contention he relied upon 
Articles XXV. and XXVIII. of the 
Articles of Religion, and referred to sec- 
tion 4 of the statute 1 Eliz. c. 2, and sec- 
tion 5 of 13 Eliz. c. 12. We are, how- 
ever, clearly of opinion that, even assum- 
ing that proceedings could betaken under 
these statutes in respect of the matters 
referred to in the appellant's protest, the 
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allegations fall £ar short of anything 
whidi could be properly described as 
charging a candidate with a '* notable 
crime " or alleging that there was in any 
of them any " impediment '' The history 
of these words '^ notable crime" and 
'' impediment " can clearly be traced in 
the ancient constitutions of the church ; 
and, to quote the constitution of Arch- 
bishop Reynolds, cited in Lindwoody 
p. 33 (see Fhillimore^s Ecdencutical Law 
(2nd ed.), vol. i. p. 94), would include such 
offences as are described in the words 
''No simoniac, homicide, person excom- 
municate, usurer, sacrilegious person, 
incendiary, or fieUsifier, nor any other 
having canonical impediment, shall be 
admitted into holy orders/' The word 
"impediments" related originally to a 
number of matters, some of which can no 
longer be regarded as such — as, for in- 
stance, bastardy and certain physical 
defects, as the loss of a limb or eye — but 
included impediments which would still 
be considered as a bar to ordination, s«ch 
as the fact that the candidate was an un- 
baptized person or was not of the requisite 
age for the orders to which he proposed 
to be ordained. Without attempting in 
this judgment to give an exhaustive enu- 
meration of what may be regarded as 
'* notable crimes" or "impediments," 
there is not a trace to be found in any 
authorities that a mere allegation that a 
candidate has been a party to, or taken 
part in, the service in a church in which 
breaches of prescribed ritual have taken 
place, comes within those words ; and, to 
answer the question submitted to us, we 
are of opinion that such practices as were 
alleged against Mr. Dyer would not con- 
stitute an "impediment." It is well 
established that the fact that a claim of 
right is set up is no answer to an offence 
under this section — see Asher v. CcUcraft 
[1887].' 

In the course of the argument our 
attention was called to the opinion of Sir 
John Dodson and Sir Herbert Jenner 
given in 1 843. Taken by itself, we must 
not be taken to concur in the statement 
in the second paragraph, that an impedi- 
ment of a purely doctrinal nature, as 
Romish heresy, may and ought to be 
(3) 56 L. J. M.G. 67 ; 18 Q.B. D. 607. 



stated ; but, taken as a whole,, the opinion 
has no bearing upon the case now before 
lis. For the above reasons we are of 
opinion that the conviction was right 
and that the appeal must be dismissed 
with costs. 

Appeal dismiaaed. 



Solicitors — John Othen, Jan., for appellant ; 
Lee, Bolton & Lee, for respondents. 

[Reported by J, 8, Henderson^ Eiq,, 
BarritteT'Ot'Law. 



Lord Alverstone, C.J. ^ 
Kennedy, J, ^^^^^ 

April 4. 

[74 L. J. K.B. 458.] 

Local Government — Unsound Food — 
Meat " deposited for the purpose of sale " 
— No Exposure for Sale — Public Health 
Act, 1875 (38 d: 39 Vict. c. 55), ss. 116 
and 117, and Public Health Acts Amend- 
ment Act, 1890 (53 ik 54 Vict. c. 59), 
«. 28. 

A person who deposits for the purpose 
of sale upon the premises of a third person 
uThSOund mecU intended for the food of 
man is not Uable to the penalty imposed 
by section 11,7 of the Public Health Act, 
1875, as amended by section 28 of the 
PvJblic Health Acts Amendment Act, 1890, 
if Hhere has been no exposure for sale of 
such unsound meat. 

Barlow v. Terrett (60 L. J. M.O. 104 ; 
[1891] 2 Q.B. \07)foUowed. 

Case stated by the stipendiary magis* 
trate of Hull. 

An information was laid by the respon- 
dent McPhail, who was the principal 
meat inspector and inspector of nuisances 
to the Hull Corporation, against the 
appellant Firth, in the following terms : 
" That George Firth . . . was on 4 May 
1904 the person to whom did belong the 
carcase of a cow which was on the said 
4 May 1904 deposited in the slaughter- 
house occupied by one Charles Brader in 
Sewer Lane .... for the purpose of 
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lale and intended for the food of man 
and was lawfully seized by the said James 
McPhail then appearing to him as such 
inspector of nuisances .... to be dis- 
eased and the same carcase at the time 
of such seizure being in fact diseased 
which said carcase was afterwards to wit 
on 6 May 1904 in du^ course of law 
adjudged by [the stipendiary] to be dis- 
eased and condemned by him accordingly 
and ordered by him to be destroyed. . . ." 

At the hearing of the information the 
following facts were proved: That the 
oow then being the property of one 
Bristow had been killed and dressed at 
the point of death from internal inflam- 
mation after calving on the night of 
May ly 1904, or the early morning of 
May 2; that the appellant, knowing 
the circumstances connected with the 
slaughter, purchased the diseased carcase 
from Bristow on the evening of the 
latter day, having previously on the same 
day arranged with one Brader, a meat 
salesman carrying on business at 90 Sewer 
Lane, Hull, to consign it to him for sale ; 
that on May 4 the appellant deposited 
the carcase at No. 90 SiBwer Lane for the 
purpose of sale and intended for the food 
of man, and that it was seized at that 
place by the respondent and subsequently 
duly condemned as diseased and unfit for 
human food. 

On the part of the appellant it was 
contended that as there had been no ex- 
posure for sale, but only a deposit in a 
place for the purpose of sale upon pre- 
mises other than those of the appellant, 
and as the carcase had not been found in 
the possession of the appellant, he was 
liable to no penalty under section 117 of 
the FubUc Health Act, 1875,^ and 

(1) Section 116 of the Public Health Act, 
1875 : ** Any medical officer of health or 
inspector of nuisances may at all reasonable 
times inspect and examine any animal carcase 
meat poultry game flesh fish fruit vegetables 
corn bread flour or milk exposed for sale, or 
deposited in any place for the purpose of sale, 
or of preparation for sale, and intended for the 
food of man, the proof that the same was not 
exposed or deposited for any such purpose, or 
was not intended fc^ the food of man, resting 
with the party charged; and if any such 
animal carcase meat .... appears to such 
medical officer or inspector to be diseased or 
unsound or unwholesome or unfit for the food 



further that the Act of 1890 (Part III. of 
which had been duly adopted) did not 
affect the case. 

On the part of the respondent it was 
contended that the amending section — 
section 28 of the Act of 1890---did create 
new offences, as was apparent from the 
use of the word "sold," which did not 
occur in the original sections ; and that 
the section not only extended the list of 
articles, but applied the penalties of sec- 
tion 117 to persons who had sold un- 
sound meat or had deposited it in any 
place for the purpose of sale or of prepa- 
ration for sale. 

The stipendiary being of opinion that 
the respondent's contention was right, 
convicted the appellant and committed 
him to prison for two months. 

The stipendiary expressed the view 
that, apart from the amending section, 
and but for the decision in Barlow v. 
Terrett [l89l]/'' which was decided under 
the Nuisances Eemoval Act, 1863, it would 

of man, he may seize and carry away the same 
himself or by an assistant, in order to have the 
same dealt with by a justice." 

Section 1 17 : " If it appears to the justice that 
any animal carcase meat .... so seized is 
diseased or unsound or unwholesome or unfit 
for the food of man, he shall condemn the same, 
and order it to be destroyed or so disposed of 
as to prevent it from being exposed for sale or 
used for the food of man ; and the person to 
whom the same belongs or did belong at the 
time of exposure for sale, or in whose posses- 
sion or on whose premises the same was found, 
shall be liable to a penalty not exceeding 
twenty pounds for every animal carcase .... 
or piece of meat .... or, at the discretion of 
the justice, without the infliction of a fine, to 
imprisonment for a term of not more than 
three months. . . " 

Section 128 of the Public Health Acts Amend- 
ment Act, 1890: "(1) Sections 116 to 119 of 
the Public Health Act, 1875 (relating to un- 
sound meat), shall extend and apply to all 
articles intended for the food of man, sold or 
exposed for sale, or deposited in any place for 
the purpose of sale, or of preparation for sale 
within the district of any local authority." 

Sub-section 2 : ** A justice may condemn any 
such article, and order it to be destroyed or dis- 
posed of, as mentioned in section 117 of the 
Public Health Act, 1876, if satisfied on complaint 
being made to him that such article is diseased, 
unsound, unwholesome, or unfit for the food of 
man, although the same has not been seized as 
mentioned in section 116 of the said Act." 

(2) 60 L. J. M.0. 104; [1891] 2 Q.B. 107. 
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seem arguable that on the reading of 
section 117 the word "belongs" was not 
governed by " at the time of exposure for 
sale " as were the words '* did belong " ; 
*' belongs" being in the present tense 
might 1^ said to mean " belongs now " — 
that is, at the date of the order for 
destruction. That point, he added, did 
not appear to have been taken in Barlow 
V. Terreit^ or mentioned in the judg- 
ment. 

The question for the opinion of the 
Oourt was whether upon the foregoing 
facts the stipendiary's decision was 
correct. 

W. Clarke Hall, for the appellant.— In 
order to render a person liable to the 
penalty imposed by section 117 of the 
principal Act he must come within one 
of the three heads of offences created by 
that section, which are — first, ownership 
of the condemned meat at the time it was 
exposed for sale; secondly, having such 
meat in his possession; and thirdly, 
having it on his premises. In the present 
case the meat was not in the possession 
or on the premises of the appellant, there- 
fore he does not come within the second 
or third head. He was, it is true, the 
owner of the meat, but as it never was 
exposed for sale he is not liable — Barlow 
V. Terrettf^ which, although decided on 
a different statute, turned on language 
exactly the same as that in section 117. 
That cose is a direct authority for the 
proposition that in the circumstances of 
this case exposure for sale is a condition 
precedent to a conviction. With regard 
to section 28 of the Act of 1890, it creates 
no new o£fence; it merely extends the 
list of articles that may be seized and 
condemned to all things intended for the 
food of man. As, therefore, neither that 
section nor section 117 of the Act of 1875 
applies, the conviction was wrong. 

Danckwerts, K,C. {SingUm with him), 
for the respondent. — Barlow v. TerrM^ 
was decided on a different statute. In any 
event it is not a binding authority, and 
should not be followed, as, if applied, it 
does not give effect to all the words of 
section 117, in particular to the words 
'^ the person to whom the same belongs." 
These words cover, and were inserted to 



meet, such a state of circumstances as 
those in the present case. The time 
of seizure of the unsound meat is the 
material time; at that time the meat 
belonged to the appellant, who is there- 
fore liable. It is incorrect to say that it 
is a condition precedent to a conviction 
that the meat should have been exposed 
for sale. As to section 28 of the amend- 
ing Act, the introduction of the word 
" sold " clearly indicates that new offences 
are created by it; and it in terms ex- 
tends to every article intended for the 
food of man which has been " deposited 
in any place for the purpose of sale." 
The conviction was therefore right. 

IT. Clarke Hall, in reply.— The word 
"sold" was put into section 28 of the 
Act of 1890 to meet the case of Vinier v. 
Hind [1882].^ So far as regards the 
Metropolis the decision in Barlow v. 
Terrett ^ has been met by section 47, sub- 
section 3 of the Public Health (London) 
Act, 1891, but there has been no corre- 
sponding legislation for the country gene- 
rally, so that Barlow v. Terrett* is 
decisive of the present case. 

[Blaker v. Tilktom [l894],^ MaUinson 
V. Carr [l89o],* and Wieland v. Butier- 
Hogan [i904] * were also referred to.] 

Lord Alverstone, O.J.— In this case 
my mind has fluctuated a good deal 
during the argument. On broad prin- 
ciples there is much to be said for the 
view presented on behalf of the respon- 
dent ; and if I could see fair reason for 
construing section 28 of the amending 
Act of 1890 as a general section, reading 
into sections 116 and 117 of the Act of 
1875 words not found there before, I 
should have thought there was great 
force in the argument that the conviction 
was right. It seems to me, however, 
looking at the scope of the amending Act 
and the previous legislation, that we cannot 
come to that conclusion. It is true that 
this legislation ought to be construed liber- 
ally in order to make it effective to prevent 
diseased meat being sold to persons who 
may be unable themselves to detect that it 

(8) 52 L. J. M.C. 9.«J ; 10 Q.B. D. 63. 

(4) 63 L. J. M.O. 72; [1894] I Q.B. 845. 

(5) 60 L. J. M.C. 84 ; [1891] 1 Q.B. 48. 

(6) [1904] M.C. 211 ; 73 L. J. KB. 615. 
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is diseased; but it must be remembered 
that that particular difficulty is met, as 
far as can be, by the power which is given 
to seize and condemn such meat, and that 
the additional punishment of inflicting a 
fine or ordering imprisonment, although 
it may be desirable to prevent a person 
dealing in diseased meat a second time, 
does not afford any protection to the 
public in regard to the particular meat 
in question. Section 117 of the Public 
Health Act, 1875, is a penal section, and 
we have to see whether, taken by itself, 
or aR amended by section 28 of the Act 
of 1890, it is wide enough to include such a 
case as the present ; in other words, whether 
the penalty it imposes can be inflicted on 
a man who has deposited meat for sale on 
the premises of another if the meat has 
not been exposed for sale. Taking sec- 
tion 117 by itself, I can find nothing in 
it which enables us to answer the reason- 
ing of Mr. Justice Day in Barlow v. 
Terrett ^ that this statute cannot be con- 
strued in such a way as to make a man 
who has deposited meat for the purpose 
of sale liable to the penalty of fine or 
imprisonment if the meat has not been 
exposed for sale. In Barlow v. Terrett ^ 
the Court, if it could have seen its way 
so to do, would have construed the sec- 
tion in the manner now contended for by 
the respondent. 

Sections 116 and 117 of the principal 
Act have been considered in several 
cases, and I see no reason to doubt the 
correctness of the decision in Blaker v. 
TiUstoney* where it was held that in the 
case of a person charged with having 
had in his possession and on his pre- 
mises, for the purpose of preparation 
for sale, meat which was unsound and 
which was intended for the food of man, 
it was not necessary to shew that he per- 
sonally knew of the condition of the meat. 
On the language of the sections I see no 
reasoti why a person who has such meat 
in his possession, and which he intends to 
sell for the food of man, should not be 
liable to the penalty imposed. In the 
more recent case of Wieland v. BtUUr- 
Hogan * we held that no offence had been 
committed because there was no evidence 
that the meat there in qaestion was 
intended for the food of man. With 



regard to the words ^'and the person to 
whom the same belongs," I am unable to 
read them as meaning the person to 
whom the same belongs at the time of 
seizure ; the more natural construction is 
that the words mean the person to whom 
the same belongs at the time of exposure 
for sale, and that exposure for sale in 
such a case as this is a condition precedent 
to conviction. 

Passing now to section 28 of the 
amending Act, I think the true view of 
its construction is that contended for by 
the appellant — namely, that it extends 
the sections of the principal Act to all 
articles intended for the food of man, but 
that it does not extend the penalty sec- 
tion in the sense of doing away with the 
condition precedent to conviction in such 
a case — namely, exposure of the meat for 
sale. It is true that the word " sold " is 
added in section 28, but I do not think 
that strengthens the argument for the 
present respondent. 

We cannot altogethec disregard the 
legislation on the subject in the Public 
Health (London) Act, 1891, under which 
it is clear that by the new words then 
added the case now in question would 
be an offence if it' occurred in the 
Metropolis. It is said for the respon- 
dent that it is also an offence in the 
country, but for the reasons I have given 
I cannot take that view. I think, 
although the point \a one of difficulty, 
that the magistrate was wrong. 

Kennedy, J. — I am of the same opi- 
nion. 

Ridley, J. — I agree. 

Convictium quashed. 



Solicitors — Woodhoase & Davidson, agents for 
J. T. Woodhouse, Aske Sc Ferens, Hull, for 
appellant ; £. Laveraok, town clerk, Hall, 
for respondent. 

IReported by J, S. BenderMn, Etq,, 
BarrUteT'at'Lafc. 
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RiOLET, J. 

1905. 

April 10. 

[74 L. J. K.B. 562.] 

Criminal Law — IndictmerU — Charge 
of Frwioua Conviction — Arraignment 
upon the Whole Indictment — Larceny Actj 
1861 (24 ik 25 Viet. e. 96), a. 116— Pr«- 
vention of Crimea Act, 1871 (34 <fe 35 
Vict. c. 112), 8. 9. 

The prisoner was charged in ike first 
count of an indictment with the mis- 
dcTnearumr of attempting to commit a 
larceny ; in the second count, which dealt 
with the same facts as in the first count 
in an cUtemative manner, with an offence 
under section 7 of the Prevention' of 
Crimes Act, 1871, after two previous con- 
viotions ; and in (A^ third count, with a 
previous conviction for felony. At the 
trial he was called upon to plead to the 
whole indictment in the first instance, and, 
after pleading ^^ Not guilty, '' was con- 
victed : — Held, upon a writ of error, that 
the provisions of sectionW^ of the Larceny 
Act, 1861y were quite general, and not 
confined to offences under that Act, and 
that section 9 of the Prevention of Crimes 
Act, 1871, did not affect their genercUity^ 
and that as the arraignment did not 
comply witli the requirements of sec- 
tion 116 it was therefore bad, and the 
conviction must be quashed. 

Writ of error. 

The prisoner, now the plaintiff in 
error, was tried at the Birmingham City 
Quarter Sessions on an indictment con- 
taining three counts. The first count 
charged him with having, on December 8, 
1903, unlawfully and feloniously attempted 
to steal II, ISs,, the moneys of Albert 
Orove; the second count charged him 
with having been convicted on Feb- 
ruary 20, 1899, at Birmingham City 
Quarter Sessions of an offence under the 
Prevention of Crimes Act, 1871, when a 
previous conviction was proved against 
him; and that on December 8, 1903, 
which was within seven years after the 
expiration of the sentence passed upon 
him for the last of such crimes, he was 
found in the shop of the said Albert 
Grove under such circumstances as to 



shew that he was about to commit an 
offence punishable on indictment — to wit, 
to steal the moneys of the said Albert 
Grove; the third count charged him 
with having, previous to the misde- 
meanour charged in the first count, been 
convicted on July 1, 1903, at the Stafford 
Quarter Sessions for felony. The fiuts 
charged in the second count were the 
same as those contained in the first count, 
only treated in an alternative manner. 

At the trial before the Assistant 
Recorder in February, 1904, the prisoner 
was arraigned upon the whole indict- 
ment, and pleaded **Not guilty" to all 
three counts. The trial then proceeded 
upon the whole indictment nntU all the 
evidence had been given. Counsel for 
the prisoner then objected to the validity 
of the arraignment upon all three counts 
in the first instance, and he stated that 
in case the verdict was against the 
prisoner he would move in arrest of 
judgment. The Assistant Recorder there- 
upon upheld the objection, discharged the 
jury, and remitted the case to the next 
sessions. On May 13, 1904, the priscmer 
was tried before the Recorder ; there was 
no fi'esh arraignment, and the prisoner 
was treated as having pleaded "Not 
guilty" to the whole indictment. The 
jury convicted the prisoner. Counsel 
then moved in arrest of judgment on 
the ground that the prisoner at the last 
sessions was arraigned on the whole in- 
dictment contrary to section 116 of the 
Larceny Act, 1861.^ The Recorder re- 

(1) Larceny Act, 1861, a. 116: ««In any 
indictment for any offence pnnifihable under 
this Act, and committed after a preyions con- 
viction or convictions for any felony, mis- 
demeanor, or offence or offences punishable 
upon summary conviction, it shall be sufficient, 
after charging the subsequent offence, to state 
that the offender was at a certain time and 
place or at certain times and places convicted 
of felony, or of an indictable misdemeanor, or 
of an offence or offences punishable upon 
summary conviction, (as the case may be,) 
without otherwise describing the previous 
felony, misdemeanor, offence or offences. . . . 
The Droceedings upon any indictment for com- 
mitting any offence after a previous convic- 
tion or convictions shall be as follows ; (that 
is to say,) the offender shall, in the first instance, 
be arraigned upon so much only of the indict- 
ment as charges the subsequent offence, and if 
be plead not guilty, or if the court order a 
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fused the motion, and the prisoner was 
sentenced to twelve months' imprisonment 
with hard labour. 

The assignments of error were — first, 
that in the record and proceedings, and 
also in the judgment against the prisoner, 
there was manifest error in that the 
provisions of section 116 of the Larceny 
Act, 1861, as extended by section 9 of 
the Prevention of Crimes Act, 1871,* 
were contravened, inasmuch as the 
prisoner was arraigned upon, and called 
upon to plead to, and did plead to, the 

plea of not guilty to be entered on his behalf, 
the jury shall be charged, in the first instance, 
to inqoire concerning such sabseqnent offence 
only; and if they find him guilty, or if on 
arraignment he plead guilty, he shall then, and 
not before, be asked whether he had been pre- 
viously convicted as alleged in the indictment, 
and if he answer that he had been so pre- 
viously convicted the court may proceed to 
sentence him accordingly, bat if he deny that 
he had been so previously convicted, or stand 
mute of malice, or will not answer directly to 
such question, the jury shall then be charged 
to inquire concerning such previous con- 
viction or convictions." 

(2) Prevention of Crimes Act, 1871, s. 7 : 
" Where any person is convicted on indictment 
of a crime, and a previous conviction of a crime 
is proved against him, he shall, at any time 
within seven years immediately after the ex- 
piration of sentence passed on him for the last 
of such crimes be guilty of an offence against 
this Act, and be liable to imprisonment, with 
or without hard labour, for a term not ex- 
ceeding one year, under the following circum- 
stances or any of them : 

Thirdly. If he is found in any place, whether 
public or private, under such circumstances as 
to satisfy the court before whom he is brought 
that he was about to commit or to aid in the 
commission of any offence punishable on in- 
dictment or summary conviction, or was wait- 
ing for an opportunity to commit or aid in 
the commission of any offence punishable on 
indictment or summary conviction." 

Section 9 : ** The rules contained in the one 
hundred and sixteenth section of the ' Larceny 
Act, 1861,' in relation to the form of and the 
proceedings upon an indictment for an offence 
punishable under that Act committed after 
previous conviction, shall, with the necessary 
variations, apply to any indictment for com- 
mitting a crime as defined by this Act after 
previous conviction for a crime, whether the 
crime charged in such indictment or the crime 
to which such previous conviction relates be 
or be not punishable under the said Larceny 
Act, 1861." 



three counts in the indictment at one 
and the same time, notwithstanding that 
the third count in the indictment was a 
count charging a previous convicion, and 
his pleas to the three counts were duly 
recorded ; secondly, that the indictment 
and proceedings aforesaid and the mat- 
ters therein contained were not suificie4t 
in law to warrant the said judgment or 
to convict the prisoner of the misde- 
meanours or offences charged. 

ff, H. Joy^ who appeared for the 
prisoner at the trial, as amicu8 Curia. — 
The arraignment of the prisoner on all 
three counts in the first instance was 
improper, and although on the second 
trial only the first count was put hefore 
the jury, nevertheless the whole arraign- 
ment was wrong as the indictment was 
bad a5 initio^ and nothing had been done 
to cure the defect. Hex v. Fenfold [l902] ' 
only decided that where a previous con- 
viction formed a necessary ingredient of 
the offence charged under section 7 of the 
Prevention of Crimes Act, 1871, evidence 
of that previous conviction might be given 
before the jury in the first instance. 
Section 116 of the Larceny Act, 1861, 
was extended by section 9 of the Preven- 
tion of Crimes Act, 1871, and applied to 
the proceedings on the trial of ail indict* 
ments containing a charge of a • previous 
conviction except those under section 7 of 
the Prevention of Crimes Act, 1871. 

The record speaks for itself^ and that 
shews that the prisoner was arraigned 
upon all three counts contrary to the 
provisions of section 116 of the Larceny 
Act, 1861. The &ct that the arraign- 
ment was not in the presence of the 
second jury makes no difference. Any 
trial on that indictment after that arraign- 
ment was bad, being contrary to statute, 
notwithstanding that the first count only 
was put to the jury on the second trial- 
lieg. V. Fox [isee].* As to when the 
point ought to be taken, the case of Rfu/» 
V. Gibson [l887] * shews that where evi- 
dence not legally admissible is left to the 
jury, although not objected to, the con- 
viction is bad. Therefore this objection 

(3) [1902] M.C. 71; 71 L. J. K.B. 306: 
[1902] 1 K.B. 647. 

(4) 10 Cox 0.0. 502. 

(5) 56 fi J. M.C. 49; 18 Q.B D. 537. 
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to the validity of the arraignment is a 
good objection, although not taken till 
after verdict. 

•7. G. Hurst, for the prosecution. — This 
is a case of the utmost technicality, and 
has absolutely no merits. A writ of error 
lies only for a substantial error — Arch- 
IxMs Criminal Pleading (22nd ed.), 
p. 252. It lies for every substantial de- 
fect appearing on the face of the record 
for which the indictment might have been 
quashed, or which would have been fatal 
on demurrer, or in arrest of judgment, 
provided such defect is not cured by 
verdict. Although section 116 of the 
Larceny Act, 1861, may have been con- 
travened, the defect has been cured by 
verdict. In Knowlden v. Reg, [l864] ^ it 
was decided that failure to comply with 
the conditions required by the Vexatious 
Indictments Act, 1859, was not a ground 
for a writ of error — Archbold^ p. 253. 
The prisoner could have moved to quash 
the indictment. There is no evidence 
that the provisions of section 116 of the 
Larceny Act, 1861, have been contra- 
vened ; that section only applies to an 
offence punishable under that statute, and 
the offence charged in the present case 
was a common-law misdemeanour, although 
the jury might have convicted the prisoner 
under the Larceny Act of an attempt to 
commit a larceny. Section 9 of the Pre- 
vention of Crimes Act, 1871, only extends 
the rules as to proceedings under sec- 
tion 116 of the Larceny Act, 1861, to any 
indictment for committing a crime, as 
defined by section 20 of the former Act,^ 
after a previous conviction for a crime, 
and an attempt to commit a larceny does 
not come within the definition of '^ crime " 
in section 20, and therefore is not within 
section 9,' and the procedure applicable 
is not that under section 116 of the 
Larceny Act, 1861. The answer to the 
argument that section 116, as extended by 

(6) 88 L. J. BT.C. 219 ; 9 Cox CO. 483. 

(7) Prevention of Crimes Act, 1871, s. 20: 
**The expression * crime' means, in England 
and Ireland, any felony, or the offence of utter- 
ing false or counterfeit coin, or of possessing: 
coonterfelt gold or silver coin, or the offence of 
obtaining goods or money by false pretences, 
or the offence of conspiracy to defraud, or any 
misdemeanour under section 58 of the Larceny 
Act, 1861 " 



section 9 of the Prevention of Orimet 
Act, 1871,' applies to this indictment, is 
that the offence charged is a common-law 
misdemeanour, and therefore they do not 
apply. 

[Kbnnedt, J. — The whole question is 
whether section 9 of the Prevention of 
Crimes Act, 1871,' affects the generality 
of section 116 of the Larceny Act, 1861.\| 

Kennxdy, J. — In the view we take of 
this case, we think that the application 
made on this writ of error ought to 
succeed, and that the conviction should be 
quashed. We are very much indebted to 
the counsel who has acted as amicue Curim 
for the assistance he has given to the 
Court. The prisoner was charged upon 
an indictment containing three charges 
in different counts. In the first count 
there was a charge for a common-law 
misdemeanour in attempting to commit 
larceny from a till ; in the second count 
there was a charge for committing an 
offence against section 7 of the Prevention 
of Crimes Act, 1871 — this count dealt 
with the same facts as in the first count, 
only in an alternative manner; in the 
third count the prisoner was charged 
with having been convicted of felony 
previous to the misdemeanour charged 
in the first count. The prisoner was ar- 
raigned before the Assistant Recorder on 
all three counts, and he pleaded "Not 
guilty " to all three, and the trial pro- 
ceeded. Before the jury returned their 
verdict it was pointed out by counsel on 
behalf of the prisoner that if he were con- 
victed an application would be made to 
quash the conviction on the ground that 
he had been arraigned on all three counts, 
including the count for a previous con- 
viction, in the first instance, and that 
therefore section 116 of the Liut^ny Act 
had been contravened. Thereupon the 
Assistant Recorder, after consulting with 
the Recorder, thought the proper course 
would be to allow the objection, and he 
accordingly discharged the jury and post- 
poned the trial of the prisoner till the 
next sessions. At the next sessions, when 
the prisoner was tried before the Recorder 
himself, there was no fresh arraignment, 
but the prisoner was treated as having 
been charged on the whole indictment 
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and the trial proceeded on the assump- 
tion that he had pleaded " Not guilty *' to 
the whole indictment, but only the first 
count was put before the jury on this 
occasion, and the prisoner was convicted. 
Upon the grounds set out in the writ 
of error, I think this application ought 
to succeed. There is no question that in 
the third count there was a charge of a 
previous conviction for felony against the 
prisoner, and he was called upon to plead 
to that count in the first instance. That 
fact therefore shews a violation of the 
principle of our law that an allegation of 
a previous conviction is not, except where 
there is statutory provision to the con- 
trary, to be made k:iown till after con- 
viction. In an indictment for an attempt 
to commit a felony the prisoner has been 
charged with that offence after a previous 
conviction. The second count in the in- 
dictment necessarily involved the mention 
of a previous conviction, and in accordance 
with the decision in Eex v. Fenfold^^ 
which is conclusive, where a prisoner is 
charged with an offence under section 7 
of the Prevention of Crimes Act, 1871, 
the previous convictions are a necessary 
element in the offence, and may be given 
in evidence in the first instance, l^ere- 
fore, if the prisoner had been tried on that 
count alone the proceedings would have 
been regular. But the main charge in 
the present case was on the first count — 
the attempt to commit a larceny. The 
difficulty of the Crown is that if it was 
proper to charge a previous conviction for 
felony in an indictment which charged a 
misdemeanour — namely, an attempt to 
commit a larceny — there is no statutory 
provision entitling the Crown to have the 
fact of the previous conviction brought 
before the jury by the arraignment; and it 
appears to me that the provisions of sec- 
tion 116 of the Larceny Act, 1861, have 
been contravened. The prisoner has been 
arraigned in this case in respect of a count 
alleging a previous conviction ; and it ap- 
pears to me that the terms of that section 
are perfectly general, although there has 
been in a sense an extension of the provi- 
sions of that section by the Prevention of 
Crimes Act, 1871. Sections 7 and 9 of that 
Act have been referred to in the coui*se of 
the argument, but it appears to me that 



neither of them shews anything which can 
be said to justify an arraignment on these 
counts of the indictment in the way the 
prisoner was arraigned. What mischief 
may be involved in doing this is shewn 
by the Irish case of Reg. v. Fox.^ It is 
impossible to say what injustice may not 
be done by bringing before the jury the 
fiEu;t of the previous conviction, and in 
this case it appears to me to make no 
difference that the trial took place before 
a jury who did not hear the arraignment. 
If it is said that the last count ought not 
to have been inserted at aU, I do not think 
it is open to the prosecution so to allege. 
In fact, the count alleging a previous 
conviction for felony was there, and the 
fact that it was put before the jury might 
have prejudiced the prisoner in his de- 
fence. It is further said that this objec- 
tion is not a substantial one, and that after 
verdict, even if the arraignment was 
irregular and improper, the &ult is cured 
by the conviction. In my opinion, how- 
ever, the defect is a substantial one. 
Except where a statute has created an 
offence which must be proved in a way 
that involves the proof of a previous con- 
viction as being an essential ingredient of 
the offence, it cannot be said to be an in- 
substantial defect that the fact of a previous 
conviction was improperly breught before 
the jury. 

RiDLST, J. — I agree. I am sensible 
that we are doing a thing which is apart 
from the real merits of the question, and 
that the trial which did take place was 
otherwise properly conducted. But this 
objection with regard to the proceedings 
which took place at the previous sessions 
when the prisoner was arraigned cannot 
be got rid of. We must deal with it as 
a question of principle in the way my 
brother has suggested, and if we find 
that there is, in view of what took place, 
a substantial objection on the record, we 
must give fuU effect to it without paying 
too much consideration to the argument 
that in the result no injustice was done. 
I should like to say something as to the 
way in which, in my opinion, this offence 
committed after a previous conviction 
ought to be charged. I do not think 
there is any Act which deals with a 
H 
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miBdemeanour committed after a pre- 
vious conviction for felony. I except 
the provifdons in the Larceny and Coin- 
age Acts, which I will mention later. 
Until then there was no statute, so far 
as I am aware, with such provisions 
dealing with misdemeanour committed 
after a previous conviction for felony. 
There was a general enactment dealing 
with cases of felony after previous con- 
victions for felony — 7 & 8 Geo. 4. c. 28, 
s. 11. It all went to the jury together 
until 6 & 7 Will. 4. c. Ill, s. 1 declared 
that the subsequent felony was first to be 
tried, and there was to be no mention of 
the previous conviction for felony till the 
subsequent felony was tried. The note 
in ArMold fit p. 461 says that section 116 
of the Larceny Act, 1861, was framed 
from section 11 of 7 & 8 Geo. 4. c. 28. 
I think there ought to be added to 
that note a statement that it was framed 
from that section and also from 6 & 7 
Will. 4. c. 111. That was the state of 
things until 1861, when the two special 
Acts were passed, the Larceny Act and 
the Coinage Act. These deal with pre- 
vious convictions for felony in cases of 
felony, and also with previous convictions 
for felony in the case of certain misde- 
meanours. In both these cases the Acts 
specially provide that the subsequent 
offence only is to be put before the jury 
in the first instance, and only after the 
prisoner has been found guilty is the jury 
to enquire into any previous conviction. 
This has always been the law of the land, 
and it was recognised in Rex v. PtnfM^ 
hut in that case a distinction was drawn 
between the general law and the case 
where it was a constituent part of the 
offence charged against the prisoner that 
he had been previously convicted ; and in 
that case we held that where that was 
the case there must be evidence given of 
the previous convictions, because other- 
wise no offence could be proved before 
the jury. That was the procedure under 
section 7 of the Prevention of Crimes 
Act, 1871, but it is entirely contrary to 
the provisions outside that statute. In 
this case an alternative form of the mis- 
demeanour was quite properly put into 
the second count. Unfortunately the 
procedure adopted at the first trial was 



that which is only applicable under the 
Prevention of Crimes Act, 1871. How- 
ever much I may wish to get over the 
difficulty, I am unable to do so. We 
ought to remember what was said by 
Chief Justice Whiteside in the Irish case 
of Reg, V. Fox^^ and give effect to .the 
principles applicable, although we are 
conscious no mischief was in fact done to 
the prisoner. That mischief might have 
been done is sufficient for us. 

ConmUian quashed. 

Solicitor— J. E. Hill, Binningham, for 
prosecution. 

^Reported hy F. Cowper^ Etq, 
Barriiter'Ot'idm, 



East Ham 
District 

Council v, 
Atlstt. 



Lord Alvbrstonb, C.J. 
Kennedy, J. 
Ridley, J. « 
1905. 
April 5. 

[74L. J.K.B.471.] 

Loeal Government — Private Street — 
Paving Expenses — LiabUity of Owner of 
Adjoining Premises — Owner in Default — 
Oumer " when the works are completed " — 
Public Health Actj 1875 (38 <£r 39 Viet. 
c. 55), w. 150o7u^257. 

When expenses Itave been incurred by a 
heal authority under section \}S0 of the 
Public Health Act, 1875, in paving a street 
not being a highway repairoMe by the 
inhabitants at large, an apportioned part 
of those expenses may be recovered under 
section 257 of the Act in a summary 
manner from a person who^ when the 
works are completed, is the owner of pre- 
mises adjoining the street, although when 
notice was given to do the work he had not 
become the owner and had parted with his 
ownership brfore demand was made for 
payment of the apportioned part. 

Case stated by Justices of Essex at 
petty sessions. 

All information was preferred on 
July 27, 1904, by the appellants against 
the respondent under sections 150 and 
267 of the Public Health Act, 1876,* to 

(1) Public Health Act, 1875, s. 150 : "Where 
any street within any urban district (not being 
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recover money alleged to be due from 
him in respect of paving expenses incurred 

a highway repairable by the inhabitants at 
large) or the carriage way footway or any other 
part of snch street is not sewered levelled paved 
metalled flagged channelled and made good or 
is not lighted to the satisfaction of the urban 
anthority, such authority may, by notice 
addressed to the respective owners or occn- 
piers of the premises fronting adjoining or 
abntting on such parts thereof as may require 
to be sewered levelled paved metalled flagged 
or channelled, or to be lighted, require them to 
sewer level pave metal flag chanuel or make 
good or to provide proper means for lighting 
the same within a time to be specified in such 
notice. ... If such notice is not complied 
with, the urban authority may, if they think 
fit, execute the works mentioned or referred 
to therein; and may recover in a summary 
manner the expenses incurred by them in so 
doing from the owners in default, according to 
the frontage of their respective premises, and 
in such proportion as is settled by the surveyor 
of the urban authority, or (in case of dispute) 
by arbitration in manner provided by this Act ; 
or the urban authority may by order declare 
the expenses so incurred to be private improve- 
ment expenses/* 

Section 267: ** Where any local authority 
have incurred expenses for the repayment 
whereof the owner of the premises for or in 
respect of which the same are incurred is made 
liable under this Act or by any agreement with 
the local authority, such expenses may be re- 
covered, together with interest at a rate not 
exceeding five pounds per centum per annum, 
from the date of service of a demand for the 
same till payment thereof, from any person 
who is the owner of such premises when the 
works are completed for which such expenses 
have been incurred, and until recovery of such 
expenses and interest the same shall be a 
charge on the premises in respect of which 
they were incurred. In all summary proceed- 
ings by a local authority for the recovery of 
expenses incurred by them in works ot private 
improvement, the time within which such pro- 
ceedings may be taken shall be reckoned from 
the date of the service of notice of demand. 

•• The local authority may, by order, declare 
any such expenses to be payable by annual 
instalments within a period not exceeding 
thirty years, "with interest at a rate not exceed- 
ing five pounds per centum per annum, until 
the whole amount is paid ; and any such instal- 
ments and interest, or any part thereof, may be 
recovered in a summary manner from the owner 
or occupier for the time beiog of such premises, 
and may be deducted from the rent of such 
premises, in the same proportions as are allowed 
in the case of private improvement rates under 
this Act." 



in relation to Nelson Street, which was 
not a highway repairable by the inhabi- 
tants at large within the. appellants' 
district. 

On August 28, 1900, a notice in writing 
addressed *' To the owner or occupier of 
certain premises fronting, adjoining and 
abutting on a certain street called Nelson 
Street " was served by registered letter as 
prescribed by section 267 of the Public 
Health Act, 1875, on one Nichall, as 
owner of property adjoining and abutting 
on Nelson Street, he being then in receipt 
of the rack-rent of the property as agent 
for some person not the respondent. This 
notice was directed to Nichall by name, 
and it called upon him to execute within 
twenty-one days certain work authorised 
by section 150 of the Public Health Act, 
1875. A copy of the notice was also 
served upon the occupier of each house 
by name. Neither Nichall nor the occu- 
piers complied with the notices, and the 
appellants did the work themselves, and 
completed it in July, 1901. 

On March 27, 1901, the respondent 
became owner by purchase of the pre- 
mises formerly owned by Nichall, and 
on June 25, 1902, he sold them to another 
purchaser. 

In July, 1903, the cost of the work 
was apportioned, and on March 10, 1904, 
notice of apportionment and demand for 
payment of the sum apportioned in respect 
of the premises was served on the respon- 
dent. The respondent had received no 
notice before that date. 

The Justices dismissed the information 
on the ground that the respondent was 
not an owner in default within the mean- 
ing of section 150 of the Public Health 
Act, 1875, and consequently, as they held, 
not liable under section 257. 

Macnunran^ K,C, (G, Temple Martin 
with him), for the appellants. — The respon- 
dent was the owner of the property at the 
time when the works were completed. The 
apportioned expenses may therefore be 
recovered against him by virtue of sec- 
tion 257 — Millard v. Balby - with - 
Hexthorpe Urban Council [l904],* over- 
ruling the dictum of Cockburn, C.J., in 

(2) Ante, p. 4 ; 74 L. J. K.B. 45; [1905] 
1 K.B. 60. 

M 2 
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Reg, V. Swindon Local Board [1879],* 
upon which the respondent relies. The 
case of BeUeaworth cmd Richer^ . In re 
[1888],^ is to the same effect. The Act 
has intentionally provided that there shall 
be several persons liable to pay these ex- 
penses, not alone the owner in default — 
that is, he who has fidled to execute the 
works specified in the notice, who is 
made liable by section 150 — but also 
any person who is the owner of the 
premises when the works are completed, 
who is made liable by section 257. 

SymmonSj for the respondent. — Only 
owners in default are made liable. The 
words ''any person who is the owner of 
such premises when the works are com- 
pleted" in section 257 can only mean 
" any person who is the owner in de- 
fault"; otherwise the words in sec- 
tion 150 enabling the local authority to 
recover these expenses from the owners 
in defiskult would be superfluous. The 
respondent never having had notice to 
execute these works was never an owner 
in default. He was not owner at the 
time of the demand for payment. In 
BeUetworth and Richer^ In re,^ the owner 
held liable- was an owner in defistult. 
Oases decided between vendors and pur- 
chasers, such as AUen and DriacoWa 
Contract^ In re [l904],*are not authorities 
upon the present question. Although 
the dwhim of Cockbum, O.J., in Reg, v. 
Swindon Looal Board * has been over- 
ruled, the substantial decision in that case 
has been left unimpugned, and is con- 
clusive in favour of the respondent. 

LoBD Alverstonb, O.J. — This case is 
not indeed exactly covered by the 
decision in Millard v. Balbf/-vM-Hex- 
ihorpe Urban CouncU^^ but there is a 
passage in the judgment of Oollins, M.R., 
in that case which the respondent must 
displace before he can succeed. Speaking 
of section 257 and of the person made 
liable under that section, the Master of 
the Bolls said : '' Whether on the terms 
of that section alone the owner making 
definult in doing the works required by 

(9) 48 L. J. M.C. 119 ; 4 Q.B. D. 305. 

(4) 67 L. J. Cb. 749 ; 87 Ch. D. 686. 

(5) 78 L. J. Ch. 882; [1904] 2 Ch. 226. 



the notice would remain permanently 
liable, although he did not continue to 
be owner at the time of the completion 
of the works, it is not necessary to con- 
sider. For, when we come to section 257, 
we find that in absolutely unambiguous 
terms it makes the person who is owner 
when the works are completed liable. 
Whether any other person would also be 
liable it is not necessary to consider." It 
cannot be said that that expression of 
opinion was not relevant, to the decision 
of the case, and therefore it has very great 
weight with this Oourt. If section 257 
stood alone it would certainly seem to ^x 
a liability upon the person who is owner 
at the time of completion of the works, 
because it provides that wherever the local 
authority have incurred expenses for the 
repayment of which the owner is made 
liable under the Act — which I take to 
include section 150 of the Apt — 
those expenses may be recovered not 
from ''such owner" or from 'Hhe said 
owner," but from '' any person who is the 
owner of such premises when the works 
are completed." Two points of time are 
contemplated at which persons liable may 
be ascertained — first, as soon as there has 
been a default in obeying the notice ; and 
secondly, as soon as the work is com- 
pleted ; and ^the possibility that there 
may be different owners at the two 
points of time is clearly indicated by the 
use of the words ''the owner made 
liable under this Act," describing the 
owner at the first point of time, and 
the words "any person who is owner 
when the works are completed," describ- 
ing the owner at the second point of 
time. 

The cases decided as between vendor 
and purchaser which have been cited to 
us are not direct authorities, but the 
decisions tend towards the conclusion at 
which we have arrived. The case of 
AUen and DriecoWe Contract^ In re,* for 
instance, decides that these expenses first 
become a charge upon the premises at 
the time of the completion of the works. 
The decision of the Justices therefore 
cannot be supported, though I think it 
fair to add that at the time of their 
decision they were bound by the case of 
Reg, V. Swindon Local Board,* 
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KENKia>T, J., and Ridley, J., con- 
curred. 

Appeal aUowed. 

Solicitors — ^Wilson Sc Son, for appellants ; 
Snrtees & Snrtees, for respondent. 

[Beparted hy W. Hmtey Grifflth, Esq,, 

JBo/TTiitOT'Oit'ZMW, 



Lord Alyerstone, 0. J. a 

Kennedy, J. Woolwich 

BiDLEY, J. > Union «. 

1905. FuLHAM Union. 

April 13. J 

[74 L. J. K.B. 656.] 
Poor Law — SetUement and Removal — 
lUegitimaU Child — SetUement hy Reeidence 
— ChUd Uvider Sixteen — Residence whilst 
Under Sixteen for Three Yecbra with 
Mother and RepiUed Father — Divided 
Parishes Act, 1876 (39 ds 40 Vict. c. 61), 
ss. 34 and 35. 

An Ulegitimaie child cannot before 
attaining the age of sixteen acquire for 
itself a settlement in a parish under sec- 
tions 34 and 35 of the Divided Parishes 
Act, 1876, by virtue of a residence whilst 
under sixteen with its mother and reputed 
father in such parish for the term of three 
years. In such a case the child up to the 
age of sixteen takes the settlement of its 
mooter. 

Opinion expressed by Lord "Watson in 
Reigate Union v. Croydon Union (59 L. J. 
M.C. 29; 14 App. Cas. A^b) foUovjed. 

Manchester Overseers v. St. Pancras 
Guardians (4 Q.B. D. 409) must be taken 
to have been overruled. 

Case stated by consent of the parties 
and by order of Jelf, J., piu:8uant to 
section 11 of the Quarter Sessions Act, 
1849 (12 & 13 Vict. c. 45). 

On May 13, 1904, the respondents 
obtained an order under the bands and 
seals of two Justices for the county of 
London, whereby it was adjudged that 
the parish of Charlton next Woolwich, 



in the Woolwich Union, in the county of 
London, was the place 'of the last legal 
settlement of the five children Johnson, 
properly Turpin — namely, Alice, aged 
about fourteen ; Maud, twelve ; John, 
nine ; Queenie, eight ; and Dorothy, aged 
about six years — paupers, chargeable to 
the parish of Fulham; and the appellants 
were ordered to receive and provide for 
such paupers. 

Case. 

1. In or about the year 1880 William 
Turpin intermarried with Bosa Clark. 

2. In or about the year 1884 Bosa 
Turpin left her husband, William Turpin, 
and went away and cohabited with John 
Johnson, by whom she had the following 
children — namely, Emily, aged about six- 
teen ; Alice, about fourteen ; Maud, 
twelve; John, nine; Queenie, eight; 
Dorothy, six; and Mabel, about three. 
William Turpin has not since 1884 con- 
tributed in anyway towards the main- 
tenance of Bosa Turpin . All the children 
were registered in the registers of births 
as the children of John Johnson. 

3. Alice, Maud, John, Queenie, Dorothy, 
and Mabel lived with John Johnson and 
Bosa Turpin in the parish of Lambeth in 
the county of London — ^first, at No. 134 
Poplar Walk Boad, where John was born 
on March 3, 1895; then at 273 Shake- 
speare Boad, Heme Hill, where Queenie 
was bom on September 28, 1896 ; then 
at 97 EfTra Parade, where Dorothy and 
Mabel were born — Dorothy on Decem- 
ber 16, 1898, and Mabel on October 12, 
1900. The residence of John Johnson 
and Bosa Turpin in the parish of 
Lambeth continued without break and 
without relief from the guardians for a 
period exceediog three years. 

4. During the same period William 
Turpin resided for the term of three 
years and upwards at 32 West Street, in 
the parish of Charlton next Woolwich, in 
the Woolwich Union, in such manner 
and under such circumstances as made 
him irremovable therefrom and settled 
therein. 

5. In the year 1903 the paupers 
became chargeable to the parish of 
Puiham, having resided there not quite a 
year. 

6. On May 13, 1904, an order of the 
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Justices was obtained on behalf of the 
respondents, adjudging the paupers to be 
settled in the appellants' union. Notice 
of such order was duly given to the 
appellants. 

7. The appellants affirmed that Alice, 
Maud, John, Queenie, and Dorothy 
Johnson, otherwise Turpin, acquired a 
legal settlement in the parish of Lambeth 
by reason of the residence therein of 
John Johnson and Rosa Turpin men- 
tioned in paragraph 3 of the Case ; or by 
reason of the residence therein of Alice, 
Maud, John, Queenie, and Dorothy 
Johnson, otherwise Turpin, for upwards 
of three years prior to 1901, in such 
manner and under such circumstances in 
each of such years as would (as the appel- 
lants affirmed), in accordance with the 
provisions of the several statutes in that 
behalf, render them irremovable there- 
from. 

8. The respondents affirmed that the 
paupers took their mother's settlement, 
which wa8 (as the respondents affirmed) 
the settlement acquired by William 
Turpin under the circumstances men- 
tioned in paragraph 4 of the Case. 

9. The question for the opinion of the 
Court was whether upon the facts above 
stated Alice, Maud, John, Queenie, and 
Dorothy Johnson, otherwise Turpin, were 
settled in the parish of Charlton next 
Woolwich, in the Woolwich Union, or 
not. If the Court was of opinion that 
they were so settled, the order of the 
Justices was to be confirmed, but other- 
wise it was to.be quashed. 

RawUnson, JT.C., and «/. A, Sindair^ 
for the appellants. — The children having 
lived over three years in Lambeth, ac- 
quired a settlement of their own 
there. They were living with their re- 
puted father at Lambeth. Section 3 of 
the Poor Removal Act, 1846 (9 h 10 
Vict. c. 66),^ shews that as the reputed 
father could not be removed from 

(1) Poor Removal Act, 1846, b. 3: «No 
Child ander the Age of Sixteen Years, whetl)er 
legitimate or illegitimate, residing in any 
Parish with his or her Father or Mother, Step- 
father or Stepmother, or reputed Father, shall 
be removed, nor shall any Warrant be granted 
for the Removal of sach Child, from sach 
Parish, in any Case where sach Father, Mother, 



Lambeth the children could not be re- 
moved. They lefb Lambeth about three 
months before they became chargeable, 
and having regard to section 34 of the 
Divided Parishes Act, 1876 (39 k 40 
Yict. c. 61), it is necessary for the appel- 
lants to shew the children were settled in 
Lambeth. West Ham Union v. Uotbea/ck 
Union [i903, 1904] * is in the appellants' 
favour. A child under sixteen is a 
"person" within the meaning of sec- 
tion 34 of the Act of 1876. 

[Lord Alverstone, O.J., referred to 
Eeg. V. Elvet {Inhabikmta) [i859].'] 

It is the residence with the reputed 
£Bither that makes the child irremovable. 

[LoBD Alverstone, C.J. — It must be 
taken that in West Ham Union v. Hoi' 
beat^ Union - the Coiu-t did not intend to 
decide that a child under sixteen could 
acquire a settlement by residence only.] 

Johnson is either the father or reputed 
father, and in either case the chUdren 

Stepfather, Stepmother, or reputed Father may 
not lawfully be removed from such Parish." 

Divided Parishes Act, 1876, s. 34: "Where 
any person shall have resided for the term of 
three years in any parish, in such manner and 
under such circumstances in each of such 
years, as would in accordance with the sevend 
statutes in that behsdf render him irremovable, 
he shall be deemed to be settled therein until 
he shall acquire a settlement in some other 
parish by a like residence or otherwise. . . .** 

Section .36 : *' No person shall be deemed to 
have derived a settlement from any other 
person, whether by parentage, estate, or other- 
wise, except in the case of a wife from her 
husband and in the case of a child under the 
age of sixteen, which child shall take the 
settlement of its father or of its widowed 
mother, as the case may be, up to that age, 
and shall retain the settlement so taken until 
it shall acquire another. 

"An illegitimate child shall retain the settle- 
ment of its mother until such child acquires 
another settlement. 

" If any child in this section mentioned shall 
not have acquired a settlement for itself, or 
being a female shall not have derived a settle- 
ment from her husband, and it cannot be 
shown what settlement such child or female 
derived from the parent without inquiring into 
the derivative settlement of such parent, such 
child or female shall be deemed to be settled 
in the parish in which he or she was bom." 

(2) [1903] M.C. 201 ; 72 L. J. K.B. 801 ; 
[1903] 2 E.B. 627 ; [1904] M.C. 197 ; 73 L. J. 
K.B.607; [1904] 2 K.B. 121. 

(3) 29 L. J. M.0. 17 i 2 S. & S. 266. 
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acquire a settlement. There is nothisg 
contrary to that proposition in Beigate 
Unidn y. Croydon Union [l889].^ Chil- 
dren under sixteen can acquire a settle- 
ment. It is clear that immediately the 
child attains sixteen it can acquire a 
settlement by virtue of residence under 
sixteeUy and section 34 of the Act of 1876 
shews that a child under sixteen can 
acquire a settlement by residence. If 
they did not acquire a settlement of their 
own, they would follow the settlement of 
their mother. That cannot be Woolwich. 
If she acquired a derivative settlement, 
it wa8 not Woolwich. It was the settle- 
ment her husband had in 1884 — Retford 
Union v. Strand Union [I862] ^ and Reg, v. 
Cudham {Inhahitante) [l859].^ 

Further, the husband has not contri* 
buted to her support since 1884. He has 
therefore deserted her, and she would 
acquire a settlement of her own. 

[LoBD Alverstone,O.J. — ^The wife left 
her husband. Can he be said to have 
deserted her?] 

No doubt there is great force in that 
observation. 

[Bodenham Overaeere v. St, Andrew^s^ 
Worcester, Overseera [i853V &i^d Mtdvxvy 
UnUm V. Bedminster Union [I888] • were 
also referred to.l 

Macmorran, K,C,, and O, Humphrey Sy 
for the respondents. — Unless the woman 
can be regiurded as a deserted woman she 
must be taken to have the settlement of 
her husband and of no one else— ilrc^- 
hoiae Poor Law (14th ed.), p. 510. If the 
children are regarded as legitimate they 
take their feither's settlement, if illegiti- 
mate their mother's settlement, although 
it is derived through her husband. The 
judgment of Lord Watson in Reigate 
Union v. Croydon Union* shews that 
clause 3 of section 35 of the Divided 
Parishes Act, 1876, does not apply to 
children under sixteen. Lord Watson 
placed legitimate and illegitimate children 
in the same position. If the child is 
illegitimate and under sixteen it takes its 



(4) 59 L. J. M.G. 29; 14 App. Gas. 465. 

(5) 3 B. & 8. 122. 

(6) 28 L. J. M.0. 105 ; 1 E. & E. 409. 
(7> 1 E. & 6. 465. 

(S) 57 L. J. M.C. 129; 21 Q.B. D. 278. 



mother's settlement, whether derivative 
or not. Lord Watson's view was adopted 
in West Derby Union v. Ateham Union 
ri889].» In West Ham Union v. Hot- 
oeaek Union^ a child of over sixteen was 
being dealt with. Manehester Overseers v. 
St, Panoras Guardians [i879] *® must be 
taken to be overruled. It is inconsistent 
with the judgment of Lord Watson in 
Reigate Union v, Croydon Union.* Sec- 
tion 3 of the Poor Law Removal Act, 
1846, has nothing to do with this case. 
Section 1 of that Act, which was repealed 
and re-enacted by the Poor Removal 
Act, 1848 (11 & 12 Vict. c. Ill), appUes. 
The irremovability is that of the parent, 
not that of the child — West Ham Union 
V. St, MaUJ^ew's (Bethnal Green) Church^ 
wa/rdens [i894].^^ Therefore, as the mother 
was always removable to Woolwich, the 
children were removable to that place. 

[Reg, V. Combs {InhaUtaWts) [l856] ^" 
was also referred to.] 

RawLinson, K,C,y replied. 

Lord Alverstovb, C.J. — In this case 
an order has been made to remove the 
children to Woolwich. It is admitted as 
the basis of the argument that the order 
is wrong only if the children have acquired 
a settlement elsewhere. I at one time 
thought that it might be possible to deal 
with this question under section 3 of the 
Poor Removal Act, 1846, but I have 
come to the conclusion that we must 
construe sections 34 and 35 of the 
Divided Parishes Act, 1876. If Lord 
Watson has, as we must assume for the 
purposes of this case, correctly summarised 
the matter in his judgment in Reigaie 
Union v. Croydon Union* certain propo- 
sitions are clearly established. It is 
clear that the Legislature did not intend 
by the Divided Parishes Act, 1876, to 
interfere with the settlement of children 
under sixteen. By re-enactment (if I 
may use that expression), so far as legiti- 
mate children are concerned, a legitimate 
child under sixteen has the settlement of 
its parent. By section 71 of the Poor 
Law Amendment Act, 1834 (4 ds 5 

(9) 69 L. J. M.C. 17; 24 Q.B. D. 117. 
(10) 4 Q.B. D. 409. 
. (11) 63 L, J. M.C. 97 ; [1894] A.C. 230. 
(12) 25 L. J. M.C. 59 ; 5 E. «c B. 892. 
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Will. 4. c. 76), an illegitimate child up to 
the age of sixteen has the settlement of 
its mother. If those statements of Lord 
Watson are correct — and I think I should 
have come to the same conclusion — we 
need not trouble ourselves with any ques- 
tion other than that of settlement ; and 
we are enabled to say that legitimate 
children have the settlement of their 
parents, and illegitimate children the 
settlement of their mother. That being 
so, unless there is something which has 
altered that state of things, these chil- 
dren have the settlement of the mother, 
which was the settlement of her husband, 
as she was not a deserted woman. Upon 
behalf of the appellants it was not dis- 
puted that the wife takes the settlement 
of her husband, although there was 
an attempt to suggest that she was a 
deserted wife, and therefore had acquired 
a settlement in Lambeth in her own 
right. It is, however, quite clear that 
there are no &cts which enable us to 
assume that there was desertion or 
which raise that point. We therefore 
assume that the mother has the settlement 
of her husband from whom she is sepa- 
rated. Illegitimate children under the 
age of sixteen have the settlement of 
their mother. Therefore, if the children 
have not acquired an independent settle- 
ment the order is go6d. 

The question is whether the efifect of 
sections 34 and 35 of the Divided Parishes 
Act, 1876, is to enable children under the 
age of sixteen to acquire a settlement so 
as to affect their status before they 
attain the age of sixteen. There is 
no doubt that section 34 of the Act of 
1876 purported to give a settlement to 
persons who had become irremovable 
under certain circumstances. Whether or 
not it was intended to include under 
irremovability the case where there was 
residence with the reputed &ther, who 
could not himself give a settlement, I 
think extremely doubtful. That point 
may arise some day, but it seems to 
me extremely doubtful. At any rate, 
it is sufficient to say that there was 
a large class of persons who would 
become irremovable by virtue of the pre- 
ceding enactments, and who would there- 
fore be deemed to be settled, so as to 



give operation to section 34 of the Act 
of 1876. It therefore seems to me that, 
unless the word "child" in the third 
paragraph of section 35 of the Act of 
1876 is to be construed to apply to 
children under the age of sixteen, the 
main argument upon behalf of the appel- 
lants is to a large extent cut away. There 
is great difficulty in construing a statute 
which repeals and re-enacts. It is clear 
that children under the age of sixteen are 
referred to in the third paragraph of the 
section, and that illegitimate children are 
referred to in the second paragraph, and 
it is difficult, as a mere question of con- 
struction, to say why " any child " should 
not include all classes. I think, however, 
that one reason for the use of the words 
"any child" may be that "any legiti- 
mate or illegitimate child" is meant. 
There is, moreover, the distinct opinion of 
Lord Watson in Eeigate Union v. Croydon 
Vnion^ that the provisions of the third 
clause of section 35 of the Act of 1876 
have "no application to children under 
the age of sixteen, and do not qualify the 
preceding enactment of section 35 to the 
effect that a legitimate, or that of 4 <& 5 
William 4 to the effect that an illegiti- 
mate, child shall continue to retain its 
parentage settlement until it has reached 
that age. The clause assumes that the 
children whose settlements are the sub- 
jects of enquiry are not unemancipated, 
but are paupers in their own right, and 
capable of acquiring a settlement for 
themselves." Whether the judgment of 
Lord Watson went further than this 
or not it is not necessary to consider. 
He possessed extraordinary acumen and 
great powers of crystallising statements 
of the law. He undoubtedly distinctly 
expresses the opinion that this enact- 
ment relates to paupers who are not 
unemancipated and who are capable of 
acquiring a settlement in their own 
right, and that it does nothing in the way 
of qualifying the direct enactment as to 
what is to be the settlement of children 
who are living with their parents. 

I was during the arguments a good deal 
troubled by MafMhesUr Overseers v. St. 
Panoras GuardianSf^^ because that was a 
distinct decision that these very words did 
not apply to derivative settlements. If I 
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thought that the' words were only applic- 
able to direct and not to derivative settle- 
ments (so as to ezdude the case of a 
mother's settlement) a great difficulty 
would have arisen; but it is clear 
that the Manchester Case^^ is not con- 
sistent with the judgment of Lord Wat- 
son in Beigate Union v. Croydon Union* 
and I cannot help thinking that he prob- 
ably had that in his mind when he said 
he would not go through the cases, which 
were inconsistent. 

Therefore, upon the construction of the 
sections interpreted by Lord Watson's 
judgment, I think that the section does 
not enable children under the age of six- 
teen to acquire an independent settle- 
ment. ^ 

No doubt there are passages in my 
judgment, and in that of Mr. Justice 
Wills, in Weet Ham Union v. Eolbeach 
Union^ which, taken by themselves, 
would point to a wider interpretation of 
this section. But the point now before us 
was never suggested in the argument in 
that case. It was not in the least neces- 
sary for our decision. We were not 
dealing with the case of children under 
the age of sixteen, and these particular 
sections were only referred to historically 
for the purpose of seeing what was the 
position of children and what settlements 
they could acquire. Therefore, as an 
authority, that case cannot be said to 
apply to the case where children are 
under the age of sixteen. It is only 
another instance of the importance of con- 
struing decisions with reference to their 
subject-matter, and endeavouring as far 
as possible to use expressions which may 
not have a wider bearing than they ought 
to have. The difficulty of doing that in 
this class of case of course every one will 
recognise. When West Ham, Union v. 
Holbeach Union ^ was before the Court of 
Appeal, it may be that the point was 
present to the minds of the Judges 
in consequence of the matter being more 
fully argued, or possibly by the very 
point being raised in a way in which 
it was not raised before us. Many pas- 
sages occur in which Collins, M.B.., in his 
most careful and elaborate judgment, said 
that he was confining his decision to the 
bearing of the previous residence upon the 



status of a person who was emancipated. 
Referring to Reg. v. Elvet^ he said, 
''The case therefore appears to be an 
authority that the residence of a child in a 
parish, with its parent, while unemanci- 
pated — for it is impossible to suggest that 
the pauper in that case was emancipated 
during her father's lifetime — may be 
relied on as conferring on that child after 
emancipation the status of irremova- 
bility " ; obviously meaning thereby, not 
that it gave at once a status of irremova- 
bility, but after emancipation. Later on 
in the judgment, referring to what Lord 
Macnaghten said in Eeigate Union v. 
Croydwh Union,* he said, '' he puts together 
the period of the pauper's residence while 
unemancipated and that of her residence 
while emancipated, and says nothing from 
which it can be implied that, if the whole 
period of residence had been prior to the 
pauper's attaining the age of sixteen, it 
would not have been equally effective, on 
the question arising after she had attained 
that age." There are also other passages. 

Lotd Justice Homer said, ''The principle 
which appears to be there laid down is that 
a child, after attaining the age of six- 
teen, may claim to have acquired a settle- 
ment." I do not at all excuse myself for 
not having noticed it, because I do not 
think the point was put before us, btit it 
is pressed upon us that we decided that 
the child acquired a status at once on 
three years' residence, independently of its 
mother. I think the irremovability sec- 
tions are inconsistent with that. 

I think, therefore, though I am afraid 
I have not expressed it as clearly as 1 
should have liked, that the broad view of 
this matter is that section 35 of the 
Divided Parishes Act, 1876, did not in- 
tend to deal with the settlement of chil- 
dren, legitimate or illegitimate, under the 
age of sixteen, but only with what is the 
effect on emancipated children of such 
residence, and that the authorities which 
have been cited, both here and in the 
Court of Appeal, strongly support the 
view that the positive enactment that the 
illegitimate children retain the settle- 
ment of their mother up to the- age of 
sixteen is still binding upon us. 

In those circumstances it is admitted 
that the mother had the status of her 
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husband, and therefore I think this order 
was right. 

KsNNEDT, J. — I am of the same opinion. 
I will onlj say that it seems to me, after 
the very careful and illuminating argu- 
ments we have heard, that the strength of 
the appellants' case is practically gone 
unless it can be made out that according 
to law a child living with a parent for the 
period prescribed by the Act of 1876 can, 
even before the age of emancipation, 
which is sixteen, acquire a settlement 
independently. With that proposition, 
if it were established, there would be a 
strong case for the appellants; without 
it, there is none. 

I have only to say I am entirely in 
concurrence with the Lord Chief Justice. 
I think that the case for the appellants 
fiiils. 

BiDLEY, J. — I agree. Upon the appel- 
lants' behalf it was contended that the 
children had acquired a settlement by 
their three years' residence in Lambeth 
with their parents. But they were all 
unemandpated ; they were all under the 
age of sixteen, and I think that, having 
regard to the weight of authority upon 
the meaning of this section, they did not 
acquire a settlement. If there had been 
no previous authority upon the subject, 
the matter would have been extremely 
arguable, but the position counsel upon 
behalf of the appellants asked us to 
take up is entirely inconsistent with Lord 
Watson's opinion expressed in Eeigate 
Union v. Croydon Union} 

Appeal di9mi88ed. 
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Lord Alverstone, 0. J. \ . 
Kbnnedt, J, Wilson v. 

JliDLEY, J. > Cbewb 

1905. Justices. 

Feb. 1. J 

[74 L. J. K.B. 894.] 

Licensing Law — Transfer of Lioene^^ 
Inn *^ theretofore kept by pereone being 
about to remove " therrfrom — Licence- 
holder Prohibited from Selling — Power of 
Justices to Transfer Licence — Alehouee 
Act, 1828 (9 Oeo, 4. c. 61), ss. 4 and 14. 

W. applied for the transfer of a licence 
of an inn, the licence-holder having become 
bankrupt, W, had received the key of the 
premises, had placed furniture in the 
house, and had given directions for the 
painting of the premises. He had also let 
rooms in the house for the meetings of 
certain clubs, but had never slept on the 
premises, nor occupied them as a dweUing- 
house or as licensed premises. The ap- 
plication was refused by the licensing 
Justices, but on appeal the quarter sessions 
granted it, intimating, however, that W, 
vxM not a fit and proper person to hold the 
licence, cmd that it was granted to him as a 
temporary arrangement on the understand- 
ing that he would not sell liquors under 
the licence, and that at the earliest moment 
an application should be made to transfer 
it to soms one else. An appUoation was 
accordingly made for a transfer to one S., 
who had signed an agreement for the 
tenancy of the house and entered into 
possession. The application was refused 
by the Justices on the ground that they had 
no jurisdiction to grant it, but on appeal 
the quarter sessions granted the transfer: 
— Held, that the question whether the house 
had been " theretofore kept ^ by W, as an 
inn within the meaning of section ^ of the 
Alehouse Act, IS2S,uhis to a great extent one 
of fact, that upon the evidence the quarter 
sessions were not wrong in holding thai it 
had been so kept, and that they had there- 
fore jurisdiction to grant the transfer to S, 

Beg. V, Cotham ([1898] M.O. 160; 
67 L. J. Q.B. 632; [1898] 1 Q.B. 802) 
distinguished^ 

Case stated by Justices of Crewe. 

On March 8, 1904, an application was 
made at the genersJ annvuEd licensiDg 
meeting for the borough of Crewe by 
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Bepbert John Wilson for an order grant- 
ing unto him a renewal licence by way of 
transfer authorising him to apply for and 
bold an excise licence to sell by retail at 
the fully licensed house known as '* The 
£arl of Chester^s Own Inn'' all intoxi- 
catiag liquors. to be consumed on or off 
the premises. At the date of the ap- 
plication the then holder of the licence 
w^ Alfred William Derbyshire, who had 
become bankrupt, and whose trustee in 
bankruptcy appeared and assented to the 
application. Herbert John Wilson had 
received the key of the premises on 
March 7» 1904, and had thereupon during 
the occupation of Alfred William Derby- 
shire placed a quantity of furniture in 
the house and given directions to the 
painters to paint the premises, which 
they proceeded to do, and he subsequently 
to such occupation let rooms in the house 
for the periodical meetings of certain 
benefit dubs which had been in the habit 
of meeting there during Derbyshire's 
pcoupQition, but Herbert John Wilson 
never slept on the premises, and, except 
as hereinbefore stated, had not occupied 
them as a dwelling-house or as licensed 
premises. The application was refused at 
the general annual licensing meeting. 
Notice of appeal was duly given on 
March 9, 1904. The appeal was heard 
at the Quarter Sessions for the County of 
Chester on April 6, 1904. The Court 
made an order allowing the appeal, and 
granting a licence to Herbert John 
Wilson. The Court intimated their 
opinion that Herbert John Wilson was 
not a fit and proper person to hold the 
licence, but that, as in their view the 
licence must not be lost, it should be 
granted to him as a temporary arrange- 
ment on the understanding that he should 
not sell under the licence, and that at the 
earliest practicable moment an application 
should be made to the local Justices to 
transfer it to some one else. The order of 
the Court was forwarded by the clerk of 
the peace to the clerk of the licensing 
Justices. On April 19, 1904, being the 
earliest date on which an application 
could be made, an application was made 
to the licensing Justices on behalf of 
Walter Kinder Spencer for temporary 
authority to sell at the said premises. 



The application was refused. On June 28» 
1904, being the first day on which the 
Justices sat to hear applications for trans- 
fers, an application was made to the 
licensing Justices by Herbert John 
Wilson to transfer the licence in respect 
of the said inn to Walter Kinder Spencer. 
An agreement for the tenancy of the 
house had been signed by Walter Kinder 
Spencer on April 5, 1904, and possession 
of the premises given by Herbert John 
Wilson to Walter Kinder Spencer on 
June 27, 1904. The application was 
heard at length, a number of witnesses 
being called for the applicant. 

After hearing the application the deci- 
sion of the licensing Justices was an- 
nounced by the chairman in the follow- 
ing terms: '^The magistrates having 
heard the whole of the facts and circum- 
stances in connection with the case, and 
the legal argument put forward, are 
unanimously of opinion that they have 
no jurisdiction or power to grant the ap- 
plication." 

Notice of appeal against this decision 
was duly given on June 30, 1904, and the 
appeal was heard at the General Quarter 
Sessions of the Peace for the County of 
Chester on October 19, 1904. On behalf 
of the licensing Justices a preliminary 
objection was taken to the hearing of the 
appeal on the ground that no appeal lay 
as a matter of law, inasmuch as the licen- 
sing Justices had declined jurisdiction. 
The objection was overruled, and the 
Court proceeded with the 'hearing of the 
appeal. 

At the last-mentioned hearing the 
£BLcts above set out were admitted or 
proved, and it was further proved that 
Herbert John Wilson never in fitct sold 
intoxicating liquors at the inn under the 
licence or otherwise. 

It was contended on behalf of the 
licensing Justices that under the above 
circumstances Herbert John Wilson was 
not and never had been the holder of the 
licence, and that as a matter of law there 
was no existing licence vested in Herbert 
John Wilson which it was competent for 
the licensing Justices to transfer. 

This contention was overruled by the 
Court of quarter sessions, who found that 
the facts hereinbefore proved or admitted 
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constituted in law possession of the 
licensed premises by Herbert John Wilson 
at the time when the application for the 
transfer to himself was made, and that 
Herbert John Wilson remained in such 
possession thereof until he jrielded up the 
same to Walter Kinder Spencer, and the 
appeal was allowed and the licence ordered 
to be issued to Walter Kinder Spencer 
subject to the opinion of the Court on 
the Case herein. 

The questions for the opinion of the 
Court were — 

(a) Whether the Court of quarter 
sessions was right in law in deciding 
that an appeal lay to the Court from the 
decision of June 28, 1904, of the licensing 
Justices. 

{b) Whether the Court was right in 
law under the circumstances, and on the 
facts set out, in deciding to transfer and 
in transferring the licence from Wilson 
to Spencer. 

Low, K,G. {ElHs Griffith with him), 
for the appellants. — The decision of the 
quarter sessions was wrong. The licensing 
Justices were right in holding that they 
had no jurisdiction to grant the transfer. 
The Court of quarter sessions upon the 
first appeal had expressed their opinion 
that Wilson was not a fit and proper per- 
son to hold the licence, and only granted 
it to him as a temporary arrangement on 
the understanding that he would not sell 
liquor under it. The only jurisdiction 
conferred npoii the licensing Justices 
by section 4 of the Alehouse Act, 1828, 
is to license *' persons intending to keep 
inns theretofore kept by other persons 
being about to remove from such inns." 
Under the circumstances it cannot be said 
that Wilson ever kept this house as an 
inn, and no title can be made to a licence 
through him. In Reg, v. Gotham [i898]^ 
Justices, acting under section 4, granted a 
licence by way of transfer from a person 
who was not and had not been in 
occupation of the premises in respect 
of which he held it, and no excise- 
able liquors had been sold upon the 
promises for many years. It was held 
that the Justices had disregarded the 
provisions of the statute, and that a 

(1) [1898] M.C. 160; 67 L. J. Q.B. 632; 
[1898] 1 Q.B. 802. 



mcMdamuB must go commanding them to 
hear and determine the matter. There 
is no difference in principle between that 
case and the present. Wilson was not a 
duly licensed person. The Justices found 
that he was not a fit and proper person 
to hold the licence, and, that being so, 
the licence was mere waste paper. In 
Towm* Juatieea v. Chambera [1904]' the 
Master of the Bolls said that a licence 
*' involves two things — a person who is 
capable of making use of it, and also a 
place fit to be used for the purposes of 
the licence." 

[He also referred to Mackrdl v. Brent- 
ford Justices [1900].*] 

MofrihaU, K.G. {Trswr Lloyd with 
him), for the respondent. — In Beg, v. 
Gotham ^ the application was made 
under section 4 of the Act of 1828, but 
in the present case the application was 
made generally. The applicant may 
therefore rely upon section 14, and under 
that section he was entitled to apply for 
a transfer of the licence to Spencer. In 
Eeg, V. Liverpool Justices [isss] ^ it was 
held that an occupier of premises, though 
not holding a licence, was a person en- 
titled to apply at the general sessions for 
a renewal of the licence under section 14. 
That dedsion was followed in Baidmn v. 
Dover Juetioes [i892].* There the licence- 
holder of an inn gave up possession in 
December, 1890; in May, 1891, a new 
tenant unsuccessfully applied for a trans- 
fer of the licencee; and in September, 
1891, another new tenant unsuccessfully 
applied for a renewal. The current 
licence expired in October, 1891, and in 
March, 1892, the appellant, who had 
become tenant, applied under section 14 
for a licence. It was held that the 
Justices had jurisdiction to grant the 
application. The respondent comes within 
the terms of section 4. The selling ot 
liquor is not necessary to the keeping of 
an inn, if the house is kept as an inn 
in other respects. 

[He also referred to Freer v. Murray 

[1894].^] 

(2) [1904] M.C. 290; 73 L. J. K.B. 951; 
[1904] 2 E.B. 903. 

(3) [1900] M.a 204; 69 L. J. aB. 748; 
[1900] 2 Q.B. 387. 

(4) 62 L. J. M.C. 114 ; 11 Q.B. D. 638. 
(6) 61 L. J. M.C. 215; [1892] 2 Q.B. 421. 
(6) 63 L. J. M.C. 242 ; [1894] AO. 676. 
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LoBD Alyebstoke, C.J. — This case 
raises questions of considerable difficulty. 
The points argued may, I think, be treated 
as two : First, whether or not the licens- 
ing Justices had any jurisdiction, either 
under section 4 or section 14 of the Ale- 
house Act, 1828, to grant a licence to 
Spencer by way of transfer from Wilson, 
the question involved being whether the 
house in respect of which the transfer was 
sought to be made had been kept as an 
inn so as to give the Justices jurisdiction 
at the time of the application for transfer. 
And secondly, whether or not Wilson was 
a person in such a position that he could 
not transfer any licence at all — that he 
could not be allowed to be a transferor ; 
and subordinately and as part of that 
point, whether this must be treated as an 
application by Spencer to have a licence 
transferred to him, and not merely as an 
application by Wilson to transfer a licence. 

It seems to me that no question was 
raised before the Court of quarter sessions 
upon that third point. That Court, I 
think, dealt with the matter as an appli- 
cation in respect of which they had power 
to transfer a licence. 

With regard to the first point, nobody, 
I think, can doubt that it is one which 
presents considerable difficulty. It was 
strenuously argued that Reg. v. Cotham ^ 
lays down a general principle that if the 
house is not being kept as a beerhouse or an 
inn at the time the application is made — 
if there has been any substantial break — 
then it is not a house in respect of which 
a transfer can be made. 

The facts do not seem to be seriously 
in dispute. Derbyshire became bankrupt 
some time in February, 1904. The key 
was given to Wilson on March 7. He 
occupied part of the house by putting 
furniture into it. He let part of it to 
certain clubs ; but from the time that he 
went into possession until the hearing 
before the Court of quarter sessions in 
October, it must be tsiken that he never 
sold any liquor there. Intermediately he 
has made several applications, some suc- 
cessful and some unsuccessful. He made 
an application in the first instance to the 
Justices to have the licence transferred to 
him. That was refused. Upon appeal 
quarter sessions granted a liceace whichy 



upon the face of the order, appears to have 
been a licence to Wilson. 

It is said, and I think truly said, that 
we must take it for this purpose that at 
the hearing he was told that he was not a 
fit and proper person to hold the licence, 
and that the licence was only granted to 
him to keep it alive in order that an 
application might be made for a transfer 
to a fit and proper person. In further- 
ance of that decision of the Court of 
quarter sessions, the order for the licence 
was sent to the clerk of the licensing 
Justices instead of to Wilson himself. 
In pursuance of the intimation of the 
Court, an application was made to the 
licensing Justices to transfer the licence 
to Spencer. The Justices refused the 
application on the ground that they had 
no j urisdiction. There was then an appeal 
to the quarter sessions, who decided that 
they could grant a licence to Spencer. 
The first question, as to whether the appeal 
lay to quarter sessions from the Justices, 
has not been argued before us, and I do 
not know whether any substantial argu- 
ment could have been raised in respect of 
it. The case depends upon what our view 
is with regard to the second question. 

The difficult consideration in this case 
is to decide whether or not under the 
circumstances the case falls within any 
principle laid down in Beg. v. Cothatn^^ 
or whether or not it can be distinguished. 
I should have thought that it was well 
established that the mere temporary 
cessation of the sale of intoxicating liquor 
was not a conclusive bar to the Justices 
acting either under section 4 or under 
section 14. I say acting under one of 
those sections because they must, I think, 
be regarded together, and cannot be treated 
as separate and independent enactmente. 
They both deal with the power of Justices 
to transfer. Section 4 empowers the 
Justices to license " persons intending to 
keep inns theretofore kept by other per- 
sons being about to remove from such 
inns,'' and section 14 deals with licensing 
other persons in the event of bankruptey 
or death, and giving up possession, and 
new tenancies, and a number of other cases 
which are analogous to, or may be said to 
be special cases arising out of, the general 
class which are mentioned in section 4. 
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With regard to the jurisdiction under 
the two sections, dealing with them as a 
whole, it cannot now be contended that 
the not selling liquor for a limited time 
is a bar to the jurisdiction. I would only 
refer in passing to the cases mentioned in 
the course of the argument, extending 
as far back as Eeg, v. Liverpool Justices,* 
in 1883, whichy I think, establish that a 
person'applying in respect of a house where 
there has been no selling of liquor for a 
period is nevertheless entitled to apply. 
Lord Coleridge in Symons v. Wednwre 
[1898] ^ says, •• Where there are licensed 
premises, and a person goes out of the occu- 
pation of them, and for a short time they 
cease to be used as premises in which liquor 
is sold, an applicant, who applies within 
the proper time for a renewal of a licence 
in respect of those premises . . . need 
not be a person who has had anything to 
do with the premises before/' I agree 
that it is not a decision upon the express 
point involved in that case. It was an 
illustration used by Lord Coleridge, C. J., 
for the purpose of shewing that a tem- 
porary interruption would not be a bar. 
Then there was the case of Baldwin v. 
Dover Justices,^ in which Heg. v. Liver- 
pool Justices * was considered and followed, 
and where most undoubtedly the inter- 
ruption in the business was carefully con- 
sidered. In my opinion, therefore, the 
mere non-sale of liquor would not be 
conclusive in itself. 

It appears to me that the question is 
to a large extent one of fact, and the 
Justices have in a great measure so 
dealt with it. Here the various parties 
were endeavouring and purporting to 
carry on this place as an inn all the time. 
Wilson was applying for a licence there. 
Ho was occupying it as a house which had 
been used for a great many years as an 
inn, and which would be used for kindred 
purposes, such as letting it to various 
clubs to meet there, as they had met 
before. He applied in various ways to 
the sessions, and appealed to the quarter 
sessions, in order that the premises might 
be continued as a licensed inn . Then, when 
the Justices made the order granting the 
licence, they did it in terms which at 
any rate shew that the premises were 
(7) 68 L. J. M.C. 44 ; [1894] 1 Q.B. 401 



to be 80 continued, 'because they idade 
it a sort of condition that he should 
apply, or some other person should apply, 
for the transfer of the licence to a fit and 
proper person. 

I have been pressed by the argument 
founded on Eeg. v. Gotham,^ and if I had 
come to the conclusion that my brothers 
Wills and Kennedy in that case had meant 
to lay it down as a general principle that 
any substantial interruption of the sale of 
liquor, or of the carrying on of the inn 
in the sense of the place where liquor is 
in fiict sold, was a bar, I should have fblt 
bound to follow their decision, although 
p(^ibly it might have been open to some 
criticism. But I cannot help thinking 
that they were really speaking of that 
case with regard to its special facts. Mr. 
Justice Wills said : '* When it is demon- 
strated, as it is here, that they granted a 
licence in respect of a place which was 
not an inn, and had not theretofore been 
kept as an inn, and from which there 
was no person who had kept it about to 
remove, it is plain that they cannot have 
decided according to law." Therefore, 
Mr. Justice Wills was really pointing out 
that it was an extravagant suggestion 
in that case that, because Wallace had a 
licence in respect of premises which for 
thirteen years had been a draper's shop, 
the occupier of which was about to go^ 
Wallace was therefore to be treated as a 
person coming within section 4. I do 
not think that it was necessary for the 
decision of that case to lay down any 
general principle. Then Mr. Justice 
Kennedy said, ''As Wallace did not 
occupy the house in any sense he could 
not be said to have removed from or 
yielded up possession of it " ; and he also 
said, " The jurisdiction, by the very 
terms of the section, is founded upon the 
existence of a certain state of things, 
namely, that the premises have been 
theretofore kept as an inn, and that a 
person holding a licence is about to re- 
move from the inn in respect of which he 
held it." 

I therefore come to the conclusion that 
the Justices have distinguished this case 
from Eeg, v. Cothdm * on the facts, and 
that we ought not to hold that there 
is a general principle preventing them 
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from entertaining an application under 
section 4 or under section 14 upon a state 
of facts such as I have enumerated of a 
practically continuous occupation, though 
not a continuous user of the premises for 
the purposes of the sale of liquor. 

That brings me to the remaining point 
— whether or not it can be said that the 
terms in which the Justices made the 
order, and what they did with the order 
when they granted Wilson a licence, 
shews that Wilson was a person who 
could not transfer. If this was to be 
treated as solely an application by Wilson 
to transfer, it is possible that what my 
brother Channell pointed out in MachreU 
V. Brentford Jualices ' might apply — that 
the transfer machinery under the statute 
did not cover this case. I think that 
would be a narrow ground. I think that 
counsel for the respondent was right 
in saying that, sections 4 and 14 having 
to be re&d together, the Justices might 
deal with it either as a transfer from 
Wilson or as an application by Spencer, 
who is the person of the class intended 
to apply under section 14. However, it 
seems to me for the purpose of the last 
hearing that Wilson was a licence-holder. 
The Justices had granted a licence, and 
had granted a licence upon terms that he 
should transfer. If that is not so, I think, 
for the purposes of this order, that we are 
entitled to treat it as being an application 
on behalf of Spencer, who had become a 
new occupier under agreement, and who 
comes within the language of section 14. 

The Justices having decided this ques- 
tion to a large extent as one of fact, I 
do not think they contravened any pro- 
position which is laid down as a guiding 
principle of law in Eeg, v. Cotham^^ and 
therefore this appeal must be dismissed. 

Kenkedt, J. — I desire to add a few 
words as one of the members of the Court 
which decided Reg. v. Gotham} I do not 
think there is any real doubt as to the 
relation of section 4 to section 14. It is 
a relation which I am sure both my brother 
Wills and myself thought clearly proved 
in Reg. v. Cotham.^ Section 4 provides 
for the holding of special sessions, which 
in popular kuoguage are spoken of as 
^' transfer sessions." Section 14 is a sec- 



tion which tells the Justices of circum- 
stances in which they may act under sec- 
tion 4. I think Mr. Bruce Williamson, 
in his book on the Liceiwing Law 
(3rd ed. p. 416) rightly says in reference 
to section 14: ''This section, the terms 
of which are involved and somewhat 
obscure, should be read in conjunction 
with section 4. It enacts the cases in 
which the Justices at special or transfer 
sessions may grant licences, and limits the 
jurisdiction of the Justices to the cases 
here specified." That being, to my mind, 
the relation of the two sections to each 
other, one cannot read section 4 without 
reference to section 14. Therefore, with 
great respect to the counsel for the re- 
spondent, I cannot help thinking that 
there is an error in the suggestion that 
the words in section 4 are not necessarily 
words which are to be borne in mind in 
the casA of all transfers. Now that was 
what my brother Wills pointed out as the 
basis of; his judgment — namely, that one 
must in cases under section 4 at the 
special sessions find that there are *' per- 
sons intending* to keep inns theretofore 
kept by other persons being about to 
remove from such inns." That condition 
governs section 4, and therefore such a 
ease as the present under section 14. 

In this case, therefore, I must find 
somewhere in the facts that there was a 
person intending to keep an inn '' there- 
tofore kept " by some other person being 
about to remove from such inn. It is a 
transfer from Wilson to Spencer. Now 
it is objected by the appellants, first of all, 
that Wilson was not a person who (residing 
the sections as I think they ougnt to be 
read) could be treated as a person who had 
kept an inn. I do not think we ought to 
give those words an unnecessarily narrow 
meaning. We ought to give them a fair 
and reasonable meaning; and I think 
there was evidence upon which the 
Justices were entitled so to find. Wilson 
had become upon the decision of his 
appeal, which was heard on April 6, 1904, 
a person in whom the licence had vested. 
The Justices, to prevent mischief happen- 
ing, kept the licence, and sent it on 
through their official to the clerk of the 
licensing Justices, so that Wilson never 
physically had possession of the licence, 
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and, therefore, prudently did not take upon 
himself to sell liquor. He none the less 
became the licensed occupier of premises, 
which he did occupy and keep as an inn 
in this sense, that he used them for cer- 
tain purposes for which an inn would be 
used, such as holding club meetings and 
matters of that kind ; and though he did 
not in fact sell liquor, yet so far as it 
was possible he, being the holder of the 
licence, also kept the premises as an inn. 
He had the key, and had possession, and 
kept them for no other purpose, and the 
Justices have found that in fact he had 
the possession of them. I need hardly 
say that those were not the facts in Reg. 
V. Coikaim} The person who held the 
licence there had never either had pos- 
session or occupied the premises for many 
years, and somebody else had occupied 
and kept them, not as an inn, but as a 
draper's shop. • 

In order to carry out what the 
Justices had proposed — namely, that, 
while he was to have the licence, 
he was as soon as possible to find 
a transferee — Wilson put himself in 
negotiation with Spencer, to whom 
now the licence has been transferred. 
Spencer apparently came on to the pre- 
mises — whether he lived there or not I 
am not sure — but he came on the pre- 
mises, and the Justices have found as a 
matter of fact that there was possession 
of the licensed premises by Wilson at the 
time of the transfer to himself, and that 
Wilson remained in such possession until 
he had yielded up the same to Spencer. 
Bo that there has never been an absence 
of possession ahx)gether. The premises 
have been kept as an inn so far as they 
could be kept pending the decision of the 
Justices, which they had themselves in- 
vited, for a transfer to somebody from 
Wilson. 

I do not think that, looking at all the 
circumstances here, the Justices were 
wrong in finding, as they must have 
found to justify their jurisdiction, that 
the necessities of section 4 as well as 
those of section 14 were fulfilled in the 
case. Therefore the point which is taken 
in regard to Cotham'a Case ^ seems to me 
to be one which in no way afifects the 
decision of the present case. I believe 



that the judgments of Mr. Justice Wills 
and myself in that case were absolutely 
right, and, in my opinion, any other 
decision would have been opposed to the 
essential words in section 4 as to the pre- 
mises, as to which a transfer of licence is 
sought, having been theretofore kept as 
an inn. 

Then the other point taken is that 
Wilson could not be a proper transferor 
because of the terms under which the 
licence was granted to him. It seems to 
me that we cannot go into that. He was 
a person to whom the licence was trans- 
ferred by the proper tribunal. The &ct 
that they did a number of other things, 
or even intimated that they were wrong 
in doing so, cannot make it less a transfer 
to him so fbr as his rights are concerned. 
It appears to me that thenceforward he 
remained the holder of the licence, and, 
though not selling spirituous liquors there, 
sufficiently an occupier of the premises as 
an inn to satisfy section 4 ; and upon his 
applying to the sessions the Justices were, 
I think, justified in saying that the fiicts 
were such as to make it the case of a man 
who has kept an inn, being a licence- 
holder, seeking to transfer it to a person 
who was intended to be his successor in 
keeping the inn. I therefore think that 
this appeal should be dismissed. 

Ridley, J. — I am of the same opinion, 
and I will add but very few words. I 
was impressed at first by the case of Reg, 
V. Cotham,^ The hcts in that case, how- 
ever, when they are accurately examined, 
appear to be widely different from those 
in the present, and it must be to a large 
degree a question of fact in each case 
whether the inn is kept by another pei'son 
about to remove from it or not. In that 
case the premises were not kept as an inn 
at all in the ordinary sense of the word. 
There was a person named Wallace who 
had a licence, but he never went near the 
premises in respect of which the licence 
was gr&nted. He was not the occupier of 
them, but some other persons were, who 
carried on therein a draper's business. 
Now I thipk if those fiusts were put to 
any Court they would hardly fiiil to arrive 
at the conclusion at which my brother Wills 
and my brother Kennedy arrived — that 
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it was not a case in which the inn was 
occupied by another person about to 
remove from it, But, taking the facts in 
this case, I think there is good ground upon 
which the Justices might arrive at the 
opposite conclusion. It is a very different 
case in respect of its facts, for the inn 
had never been deserted as an inn. There 
was no actual break in the possession of 
the inn or the use of it ; and although it 
was not used for the purpose of actually 
retailing intoxicating liquor, it was 
nevertheless used as an inn. I do not 
think one could rightly say that there 
had been a cessation of the keeping of the 
premises as an inn. 

Upon these grounds I think that Reg. 
V. Cotham ^ is clearly distinguishable from 
the present case, and I agree with the 
judgments given by my Lord and my 
brother Kennedy. 

Appeal dismiesed. 
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April 12. 

[74 L. J. K.B. 676.] 
AduUeration — Sample — Purchase for 
Analysie — Division of Article Purchased 
Sale of Food amd Drugs Ad, 1875 (38 
d! 39 Vict. e. 63), s. 14. 

An inspector purchased four penny 
packets of cream of tartar, aU of whuA 
bore similar labels, and, having mixed tlie 
contents together, divided them irUo three 
varts. One of these he delivered to the 
seUer, another he retained, and the third he 
sent to the county ofnaJyst for analysis : — 
Held, that there had been a sufficient com- 
pliance with the requirements of section 14 
of the Sale of Food and Drugs Act, 1875, 
and that it was not necessary ihai any 
single packet should have been divided into 
three parts. 



Mason v. Oowdary ([1900] M.C. 178; 
69 L. J. Q.B. 667; [1900] 2 Q.B. 419) 
distinguis?ied. 

Case stated by Justices of Wiltshire. 

The respondent Savage, a grocer, was 
charged upon an information preferred by 
the appellant, an inspector under the 
Sale of Food and Drugs Acts, with having 
on August 9, 1904, unlawfully sold to the 
appellant, to his prejudice as the purchaser 
thereof, four penny packets of cream of 
tartar which were not of the nature, sub- 
stance, and quality of the article de- 
manded, such cream of tartar containing 
lead in the proportion of three-fourths of 
a grain per pound, contrary to section 6 
of the Food and Drugs Act, 1875. 

On August 9, 1904, the appellant 
visited the respondent's place of business, 
and saw there some packets of cream of 
tartar. He asked the respondent if he 
sold cream of tartar, whereupon the re- 
spondent produced a box containing 
packets labelled '* Finest cream of tartar, 
98 per cent, bicarbonate of potassium. 
B.P., 1898." The appellant asked for 
four packets, and was supplied with four 
packets which were all similar in size, 
and outward appearance, and label, and 
were taken from the same box. He paid 
4d, for them, and told the respondent 
that the purchase had been made for the 
purpose of analysis by the county public 
analyst. The appellant emptied the con- 
tents of the four packets into one place, 
and then divided the whole of the contents 
or matter into three parts, and sealed 
them up. One of the three packets was 
sent to the county analyst, another was 
handed to the respondent, and the third 
was retained and produced to the Justices 
by the appellant. The appellant said 
that cream of tartar mixed with bicar- 
bonate of soda was used in baking-powder 
and also in the preparation of cakes, 
seidlitz-powders, and summer drinks. 
The certificate of the analyst stated that 
the sample contained lead in the propor- 
tion of three-fourths of a grain per 
pound. The analyst was called in sup- 
port of his certificate, and his evidence 
and analysis were undisputed. Cream of 
tartar prepared according to the British 
Pharmacopceia should not contain lead. 

The appellant, upon the above facts, 
asked for a conviction. 
N 
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The respondent's solicitor contended 
that the appellant had made four sepa- 
rate purchases, each packet being an 
article, and that the appellant did not, hy 
mixing together the contents of the four 
packets and then dividing the substance 
so mixed into three parts, comply with 
section 14 of the Food and Drugs Act, 
1875. In support of this argument the 
case of Afcbsan v. Gowdary [1900]^ was 
cited. 

The appellant's solicitor contended that 
the fsKsts were not similar to those in 
Mason v. Oouxiary,^ and that section 14 
had been complied with, inasmuch as the 
entire purchase had been properly divided 
into three parts as the Act directed. It 
was also pointed out that in Mason v. 
Cowdary ^ there was no mixing and 
division of the entire purchase. 

The Justices dismissed the information. 

The question for the opinion of the 
Court was whether they were right in 
dismissing it. 

Hohnan Qregory, for the appellant. — 
All the four packets were labelled in the 
same manner, and were given to the 
appellant as cream of tartar. Making up 
the article into pnckets was only a means 
of measuiing the quantity. No question 
could have arisen if the appellant had 
asked for fourpennyworth of cream of 
tartar. Mason v. Cowdary ^ is not appli- 
cable to the present case. There six 
bottles of camphorated oil were purchased 
by an inspector, who divided them into 
three lots of two bottles each, sealing each 
separate lot of two bottles in a separate 
bcqg. He then handed one of the bags to 
the respondent, forwarded another to the 
analyst, and himself retained the third. 
He did not open any of the bottles, or 
mix or divide their contents. That was 
held not to be a compliance with sec- 
tion 14 ; but it 1b evident that the oil in 
the different bottles might have been of 
very different quality. That case is there- 
fore distinguishable from the present. 
One packet of cream of tartar did not con- 
tain a sufficient quantity to divide into 
three parts. 

Bonsey, for the respondent. — ^The Jus- 
tices were justified in finding as they did. 

(1) [1900] M.C. 178; 69 L. J. Q.B. 667; 
[1900] 2 Q.B. 419. 



The question is. What was the article 
purchased ? It cannot make any differ- 
ence whether it is contained in a glass 
bottle or a paper packet. The appellant 
bought four separate articles, and Mason 
V. Cotodary ^ is directly in point. There waa 
no reason why one of the packets should 
not have been divided into three parts. It 
has been suggested that one packet was 
too small to admit of this being done, but 
that was not so. Whatever the quantity 
may be, it can make no difference : the 
requirements of the section must be com- 
plied with. 

HoJman Gregory replied. 

Lord Alvebstone, O.J. — On the whole 
I think that this appeal must succeed. If 
the point had arisen with regard to articles 
under a different name, or coming from 
different people, being mixed together 
and being then divided into three parts 
by the Ipurchaser, some question might 
arise ; but that is not the case with which 
we have to deal. In the present case the 
appellant asked for some cream of tartar 
which, for the purpose of measurement 
only, had been put up in penny packets. 
He said he would take four packets. It is 
impossible, I think, for us to hold that 
because four packets, labelled in the same 
way and sold at the same time, were mixed 
together, and then divided into three 
parts, that was a good objection to the 
analysis which followed. The case of 
Mason v. Gowdcury ^ is certainly not an 
authority that such an objection would be 
good. The facets of that case were veiy 
different from those of the present. This 
appeal must therefore be allowed, and the 
Oase must go back to the Justices to be 
dealt with. 

Kennedy, J., and Ridley, J., con- 
curred. Case remitted. 
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Thx Pbesidbnt I 

(Snt OoBBLL Babnbs). ( Babkbb v. 

Babobaye Deanb, J. I Babkeb. 

1905. I 

April 4. > 

[74 L. J. P. 74.] 

Swrnmcury Juriadustion {Married Women) 
Ad, 1895 (58 4f 59 Viet. c. 39), a. 11— 
Fractioe on Appeale under the Act. 

Hie the duty ofJuetieee on determining 
applioationg tmder the Summary Jurie- 
dUAion {Married Women) Act^ 1895, to 
state the reasons for their deoision, and 
of their cierhs to fiimish on application by 
ihe parties an adequate note of the em- 
dence taken on the hearing by the Justices^ 
in order that the Divisional Court of the 
Probate, Divorce, and Admiralty Division, 
the appeUate tribunal constituted by sec- 
tion 11 of the Act, may be enabled to deal 
odeqtAotely and properly ujith appeals. 

The proper practice in this respect, as 
laid down in Cobb v. Cobb ([1900] M.C. 
106 ; 69 L. J. P. 52 ; [1900] P. 145), re- 
stated and affi/rmed. 

Appeal of the husband, John Barker, 
from an order of Justices made under the 
Summary Jurisdiction (Married Women) 
Act, 1895, ordering that the wife, the 
respondent to the appeal, be no longer 
bound to cohabit with her husband, and 
finding him guilty of wilful neglect to 
maintain her, and ordering him to pay 
the weekly sum of \0s. ror her main- 
tenance. 

W. Craig Henderson, for the appellant. 
Le Bos, for the respondent. 

On the opening of the appeal it ap- 
peared that the Justices had stated no 
reasons for their decision, and that their 
clerk had refused to supply the appellant 
with a sufficient copy of his notes of the 
evidence taken at the hearing. 

In remitting the case to the Justices, 
the Court made the following observa- 
tions: 

The Pbesident (Sib Gobell Babnes). — 
More than five years ago, in Cohb v. Cobb 
[l90oy the late President and I pointed 
out the importance and necessity of full 

(1) [1900] M.C. 106; 69 L. J. P. 62; [1900] 
P. 146. 



and proper notes from the Justices or 
their clerks, and of having fully and 
properly stated at the end of the notes 
the reasons for the decision in each case. 
The present case is a remarkable illus- 
tration of the &ct that this Court, which 
is constituted the Oourt of Appeal from 
decisions under the Act, is placed in 
extreme difficulty in arriving at a con- 
clusion and in deciding any appeal unless 
an adequate note of &e evidence and an 
adequate statement of the reasons which 
led the Justices to give their decision is 
taken in the Oourt below at the time of 
the hearing. Unless this is done, it is 
impossible for this Court to deal adequately 
or properly with appeals under this Act. 

In the present case, for some reason 
or other, the note taken, which has now 
been supplied to us, is extremely defec- 
tive. Both sides agree that it is so, and 
they have endeavoured to remedy or sup- 
plement the defects by affidavit — a most 
unsatisfiictory process, to my mind. 

Consequently, we are unable to arrive 
at a definite decision, and we have no 
alternative but to send the case back to 
the Justices. 

It is most important that these observa- 
tions shall be brought to the attention of 
all clerks to Justices, as well as to the 
Justices themselves. 

The orders which the Act of 1895 
empowers Courts of summary jurisdiction 
to make are of the gravest moment and 
involve lifelong consequences. They are 
not like the ordinary kind of orders in 
other petty cases that come before them 
every day. It is because of the lifelong 
consequences involved in the orders made 
under this Act that it is so very impor- 
tant that this Court, which is constituted 
the Court of Appeal in these cases, 
should have before it the notes and also 
the reasons properlv and fully set forth. 

In Cobb V. CoOb^ this Court stated 
explicitly and definitely for the informa- 
tion and guidance of Courts of summary 
jurisdiction and their clerks what should 
be done upon the hearing of all sum- 
monses coming before them under the 
Act of 1895. From our experience in 
the present case it would seem that there 
exists, even now, some misconception on 
the part of some clerks and Justices as 
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to their duties and responsibilitieB. A 
full note ought to be taJcen and a copy 
ought to be supplied on the application 
of either of the parties or their soli- 
citors ; and the reasons for each decision 
should also be fully and clearly stated. 
Without adequate notes and a statement 
of the reasons for the decision, this 
Oourt cannot be in a position to judge 
with any reasonable certainty whether 
the decision is right or wrong, or what 
order this Court ought to msiie on the 
appeal. In the present case there are 
some important points of &ucb which 
ought to be ascertained and determined 
before arriving at a decision. I say no 
more as to this, because the matter must 

fo back to be dealt with again by the 
ustices. The costs inyolved in this 
necessary re-hearing are very heavy, and 
are the result of the inadequate materials 
supplied to us. 

Bargravb Dkanb, J. — I agree with 
eveiy word that has fallen from the 
President. The Justices and their clerks 
seem to have entirely ignored the ex- 
treme importance of this class of busi- 
ness. It is impossible that a Oourt of 
Appeal can decide clearly on the merits 
of a case unless they have an adequate 
note of what took place in the Court 
below, and a full statement of the 
reasons upon which the decision was 
based. 

In the present case we have neither 
the one nor- the other. We are left, 
therefore, absolutely at sea, and this 
appeal cannot properly be heard and 
determined upon the unsatisfactory and 
inadequate materials supplied to us. 
The question of costs thereby entailed 
is also a very serious matter. Magis- 
trates should realise, more than some of 
them seem to do, that this class of busi- 
ness is not mere ordinary trivial work, 
and they should deal with these cases 
with a due sense of the responsibility 
which the administration of the Sum- 
mary Jurisdiction (Married Women) Act, 
1895, and the &r-reaching consequences 
of the orders that they nu^e thereunder, 
entail. 

The great regret I have is that so 
touch expense has to be incurred through 



our being unable, owing to lack of proper 
materials, to deal with this case, and 
through our having, under the circum- 
stances, no alternative but to send the 
case back to the Justices. 



Solicitors — Indermanr & Brown, agents for 
H. T. Smith, Sonthport; Fielder, Fielder & 
Co., agents for C. T. Bhodes & Son, Halifax. 

[Reported hy R. M. MiddUton, &q., 
Ba/nitter-at-Law, 



[IN THE COURT OF APPEAL.] 
Vaughan Williams, L.J. \ ECamfstbad 

BOMEB, L. J. I BOBOUOH 

Stiblino, L.J. > Council 

1905. I V, Midland 

Feb. 13. J Railway. 

[74 L. J. K.B. 481.] 

Meiropolia — New Street — Poming Ex- 
pensu — Lcmd AhuUing on Street — Statu- 
tory Reetirictiona — Rack Rent — ^* Owner" 
— MetropoHa Management Act, 1855 (18 d: 
19 Vict, c. 120), 88. 105, 250. 

By a private Act it wae provided that 
the defmCdante should acquire all the land 
of certain owners up to a ready and should 
leave a strip of land twenty feet wide along 
the whole length of the road, which was a 
new streetf and plant and maintain the 
same with shrubs and trees to the stUisf ac- 
tion of the owners, and to the like satisfac- 
tion fence off the land from the road. The 
defendants acquired the land and left the 
strip, which they planted and fenced off in 
accordance with the provisions of the Act : — 
Held, that, although the land VKts at present 
extra eommereium, the restrictions against 
proJUable veer could be released^ and there- 
fore the defendants were " owners " of the 
land within section 250 of the Metropolis 
Management Act, 1855, amd liable under 
section 105 to contribute to the expenses of 
paving. 
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Wright V. Ingle (65 L. J. M.O. 17 ; 
16 Q.B. D. 379) followed. 

Beoinon of Bigham, J. ([1904] M.O. 
351 ; 73 L. J. K.B. 896 ; [1904] 2 K.B. 
802), afftrmed. 

Appeal from the decision of Bigham, J., 
on a question of law stated in the form of 
a Special Oase. 

The action was brought to recover from 
the defendants 1,200/., the apportioned 
amount of the expenses of paving a new 
street known as Westbere Road, in the 
borough of Hampstead, upon the ground 
that the defendants were *' owners" of 
land abutting on the street within the 
meaning of section 250 of the Metropolis 
Management Act, 1855.' 

By the Midland Railway Act, 1900 
(63 &; 64 Yict. c. cxliii.), certain additional 
powers were conferred upon the defen- 
dants, and by section 18 of the Act it was 
provided : 

^' The following provisions shall unless 

'otherwise agreed apply and have effect 

for the protection of Percy Horace Gordon 

Powell-Cotton and his trustees (in this 

section called the * owners '). 

"(1) The Company shall not use any 
part of the sidings to be placed upon the 
land to be acquired from the owners . . . 
for any purpose except for the standing 
of empty passenger trains. 

''(2) The Company shall acquire all 
the land of the owners up to Westbere 
Bead and shall leave a strip of land 
20 feet wide along the whole length of 
such Westbere Road and shall at their 
own expense plant and maintain the same 
with shrubs and trees to the reasonable 
satisfaction of the owners and shall at the 
like expense and to the like satisfaction 
fence off the said lands from the Westbere 
Boad by an open undimbable iron fence 
7 feet high such planting and fencing to be 
carried out within one year from the Com- 
pany obtaining possession of such lands 
and to be maintained by the Company." 

(1) Metropolis Management Act, 1855» s. 250: 
** The word * owner ' shall . . . mean the person 
for the time being receiving the rack rent of 
the lands or premises in connexion with which 
the said word is used, whether on his own 
account or as agent or trustee for any other 
person, or who would so receive the same if 
such lands or premises were let at a rack 
rent; , . ," 



The defendants acquired the land re- 
ferred to in sub-section 2, and left a strip 
of land twenty feet wide along and con- 
tiguous to the whole length of the west 
side of Westbere Boad, and planted and 
dealt with the same in the manner pro- 
vided in the section. They also fenced 
off the land in accordance with the 
section. 

In 1903 Westbere Boad was paved by 
the plaintiffs. The apportioned amount 
of the estimated cost chargeable upon the 
owners of the said land in Westbere Boad 
was 1,200^., and a notice was served on 
the defencbints demanding payment of 
that amount. 

The defendants refused payment oh 
the ground that they were not ** owners " 
of the land within the meaning of the 
Metropolis Management Acts. The pre- 
sent action was then brought. 

The question for the opinion of the 
Court was whether the defendants were 
liable to pay to the plaintiffs the amount 
claimed. 

Bigham, J., held the defendants were 
"owners," and were therefore liable to 
contribute to the expenses of paving the 
street. 

The defendants appealed. 

W. WiOa {Montague Luah, K.C.^ with 
him), for the appellants. — The appellants 
are not " owners " within the meaning of 
section 250 of the Metropolis Management 
Act, 1855.V In Great Baetem Railway 
V. Hackney Board of Works [1883] ^ it is 
laid down that if land is placed exifra 
oommerdum and is sterilised it does not 
come within the Act. A church or 
land on which there is a public high- 
way is extra commercium and the owners 
cannot be charged under the Act; so 
also a Metropolitan common. In the 
case of a church or common the fetter 
could be removed by Act of Parliament. 
This is not the case of a restriction 
imposed against user which could be 
removed by a man at his own will. The 
obligation here imposed on the railway 
company is by Act of Parliament. It is 
not necessary, to avoid liability, that the 
bar against user of the land should be 
perpetual. This case is like Plumstead 
(2) 62 L. J. M.C. 105 ; 8 App. Cas. 687. 
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Board of Works v. BrUiah Lwnd Co. 
[1875].* Wright v. IngU [i886]^ is a 
difierent case. This is not a case of 
voluntary dedication; there is a dis- 
ability of user imposed by Act of Par- 
liament. It could only be removed with 
the consent of a number of persons 
whom it may be impossible to ascertain, 
or who might put a very high price on 
their consent. In the case of a highway, 
as in PlwMtead Board of Works v. 
BriHsh Ltmd Co,,^ the restriction against 
user might be removed by order of the 
magistrates. The real question is whether 
the land has been taken from commercial 
use and is likely so to remain. 
' Maomorrarif K,C., and Courthope- 
Munroe, for the respondents, were not 
called upon. 

Yauohan WiLLiAifs, L.J. — I take it 
the judgment of Mr. Justice Bigham is 
perfectly right. It really seems to me 
that if the arguments that counsel for the 
appellants has addressed to us were right 
and well founded, the case of Wright 
V. Ingh^ ought to have been decided 
differently, because in that case, as in this 
case, unless and until there was a release 
the land was eoctra oommerciumy because it 
could not be dealt with for any other than 
the purpose in view. The whole difference 
between that case and the present one is 
that the present agreement is embodied in 
the Act of Parliament and the agreement 
in Wright v. Ingle* was not. I do not 
think there is any substance in that 
difference at all, because one has only to 
look at the agreement in this case to see 
that it was an agreement arrived at by 
the parties and afterwards embodied in an 
Act of Parliament. In my opinion this 
appeal must be dismissed with costs 

BoMEB, L. J. — I agree. 

Stirling, L. J. — I agree. 

Appeal dumiesed. 

Solicitors — Beale Sc Co., for appellants ; 
Arthur P. Johnson, for respondents. 

l^fported hyA,J. Speneer, Mq., 
Ji(Mrister*a!t'Law, 



[IN THE COURT OP APPEAL.] 
Vaughan Williams, L J. \ Lewin v. End. 
BoMEB, L. J. I Lewin v. Civil 

Stirling, L. J. > Service 

1905. I Supply Asso- 



Feb. 17, 20. 



CIATION. 



C3) 44 L. J. Q.B. 38 ; L. R. 10 Q.B. 203. 
(4) 56 L. J. M.G. 17 ; 16 Q.B. D. 379. 



[74 L. J. K.B. 406.] 

MetropoUe — Rector's Rate — Liability — 
" House " — DweUtng-house — Warehouse — 
Co-operative Stores— \2 Car. 2. o. 37— 
51 Geo. 3. c. d. 

Under a local Act a yearly sum for the 
support of the rector^ curate^ clerks and 
sextons of the parish of St. Pavly Covent 
Garden, was Charged upon aU *^ houses'* 
within the parish, to be assessed and retted 
by the chmihwardens aoeording to the fair 
yearly rent or improvedvalue ofsuohh^mses, 
andpaid and borne " by the respective occu- 
piers of such houses'*: — ^Held, that the 
chcvrge was only imposed upon dweUing- 
housesy and that a houseformerly a dweUing- 
housCf but now adapted for and occupied 
as a fruit store, warehouse, and offices in 
which no one slept, and a building buUtfor 
and used cu co-operative stores in which no 
one slept, were not liable for the rate. 

Surman v. Darley (U L. J. M.C. 145 ; 
14 M. & W. 181) followed. 

Appeals from a Divisional Court (con- 
sisting of Lord Alverstone, C.J., and 
Kennedy, J.), in each of which similar 
questions arose with regard to the lia- 
bility of certain houses in the parish of 
St. Paul, Covent Garden, to the rector's 
rate. 

By an Act (12 Car. 2. c. 37), entitled 
'' An Act for making the precinct of 
Covent Garden parochial," it was pro- 
vided that the yearly sum of 250^. should 
from thenceforth be, and the same was 
thereby, charged upon the houses of 
the inhabitants of the parish of St. Paul 
(except Bedford House), for the support 
and benefit of the rector, curate, clerk, 
and sextons for the time being of the 
parish. 

By a local Act (51 Geo. 3. c. cl.), 
after a recital that &om the very great 
advance in price of the articles of neces- 
sary consumption it was expedient that 
the sum of 250Z. should be increased, it 
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was enacted (section 1) that the charge 
of 250/. should cease and determine, and 
(section 2) that in liea of the said sum of 
250Z. the yearly sum of 520/. should from 
March 25 next before passing of the Act 
"be» and the same is hereby charged 
upon all houses within the said Parish of 
St. Paul Covent Garden, and shall, within 
fourteen days next after the passing of 
this Act and for ever after yearly on the 
25th day of March, or within thirty-one 
days after in every year, be assessed and 
rated by the churchwardens of the said 
Parish, or any two of them, after a pound 
rate, according to the fair yearly rent or 
improved value of such houses respec- 
tively ; and every such rate or assessment 
shall be confirmed and allowed by and 
under the hands and seals of two of His 
Majesty's Justices of the Peace for the 
County of Middlesex or City of West- 
minster; and all such rates and assess- 
ments shall be borne and paid by the 
respective occupiers of such houses respec- 
tively, and shall be paid to and be collected 
by such person or persons as they the said 
churchwardens, or any two of them, shall 
from time to time appoint." 

Section 3 gave the churchwardens, in 
the case of refusal or neglect by any 
person or persons liable to pay the sums 
"rated and assessed upon the house or 
houses in his, her, or their occupation " 
power to levy the same by distress and 
sale of the goods and chattels of such 
person or persons, or of the goods and 
chattels of any other person or persons 
which should be found in the house or 
houses in respect whereof the rates or 
assessments should be in arrear. 

Section 6 enabled the churchwardens 
to sue for the rates or assessments which 
they were authorised by the Act to make 
or assess* 

These were actions by the churchwardens 
of the parish to recover sums assessed 
under the said Act. 

In Lewin v. End the defendant Frederick 
£)nd was the occupier of 11 York Street 
and 28 and 30 Wellington Street, in the 
above parish. The ground floor and base- 
ment of all three houses were used by 
him for his business as a fruit store and 
warehouse. The upper floors of all three 
hbuseft wer6 used as offices. The houses 



were held on separate leases. They were 
thrown into one on the ground-floor, but 
the upper floors were distinct. They 
were originally occupied as dwelling- 
houses, but had been altered to adapt 
them for their present use. No one now 
slept on the premises, but a night watch- 
man received goods delivered in the night, 
the warehouses being open for that pur- 
pose all night. 

In Lewin v. Givil Service Supply Aaao- 
ciation the defendants occupied buildings 
in Bedford Street, in the above parish, for 
the purposes of their stores. The build- 
ings had been erected on the site of old 
dwelling-houses which had been pulled 
down. No one slept on the premises, but 
there were two watchmen there during 
the night, who were placed on the stair- 
cases and not admitted into the rooms, 
which, however, they could inspect by 
means of openings for the purpose. The 
employees in the stores had their meals 
during the day in the building, for which 
purpose there was a kitchen. 

The Judge of the Westminster County 
Court held in each case that the defen- 
dants were not liable to the rate, following 
the decision in Surman v. Dovrley [1845],* 
in which it was held that the charge was 
only imposed upon dwelling-houses. The 
Divisional Court affirmed the decision of 
the County Court, considering that in 
neither case were the buildings occupied 
by the defendants as a dwelling-house. 

The plaintiffs appealed in each case, and 
the two appeals were heard one after the 
other. 

Lbwin t?. End. 

Macmorran^ K.C,^ and Clarke ffaU, for 
the plaintiff. — The question is what is 
the meaning of the word *' houses" in 
these Acts of Parliament. In Swrman v. 
Darley ^ it was held that it applied only 
to dwelling-houses occupied by individuals 
as such, and did not apply to warehouses 
or business premises. Words may have 
different meanings in different Acts of 
Parliament according to the objects of the 
Act, but it has to be seen whether there 
is any reason for restricting their jiatural 
meaning. A building is a house if it is 
calculated to be used as a dwelling-house, 

(1) U L. J. M.0. 145 ; 14 M. ^ W. 181. 
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and could be so uaed, although at the 
moment it may not be — Daniel v. Gotd- 
sting [1846].* The word '< house " includes 
every building which is capable of being 
used as a human habitation — Wright v. 
Ingle [iSSS].' The building here was 
originally a dwelling-house, and it could 
be so used again. It is, in common par- 
lance, a *' house," and is occupied as such ; 
and that is sufficient. In Lewin v. Newnea 
[i904] ^ it was held that premises in very 
much the same position as these were 
liable to the rate under this very Act. 
The observations of the Judges in Suofnan 
V. Darlet/ ' went too &r. A partner in a 
business who attends personally at the 
place of business is a resident inhabitant 
in the parish so as to be liable to serve 
as churchwarden, although he does not 
actually reside wjthin it — Stephenson v. 
Langston [1804] ^ and Prideaux^s Ghwrch- 
toarden^s Guide (16th ed.), p. 7. 

[They also referred to Sunderland- 
neaT'the-Sea Overseers v. Sunderland 
Union [1866].®] 

Frampton and «7. Sanderson^ for the 
defendant End. — ^The decision in Sur- 
man v. Darley^ was quite right. This 
place of business is not a dwelling-house. 
It cannot be used as such without altera- 
tion. There is no kitchen in it, and no 
fireplaces, and no one lives there. In 
Lewin v. Newnes * there were caretakers 
and their families, who resided on the 
premises by day and by night, and had 
access to the whole building by means of 
internal communication, and that distin- 
guishes the case from this case. A dwell- 
ing-house is a house in which people 
sleep — Riley v. Read [l879] ^ and Nun/n v. 
BerUon [i844].^ This rate should only be 
levied in respect of dwelling-houses. The 
Act of Oharlee 2 shews the reason for that 
— it was to be paid by the persons who got 
the benefit of the services of the rector 
and other persons for whose support it was 
made. That was pointed out in Surman 
V. Barley ^ ; and if that is right, the ques- 

(2) 14 L. J. C.P. 70; 7 Man. & G. 122. 

(3) 65 L. J. M.C. 17 ; 16 Q.B. D. 379. 

(4) 90 L. T. 160. 

(6) 1 Hag. Cons. 379. 

(6) 34 L. J. M.C. 121. 

(7) 48 L. J. Ex. 437: 4 Ex. D. 100. 

(8) 14 L. J. C.P. 43; 7 Man. & G. 66. 



tion for the County Court Judge was 
purely one of fact whether or no this was 
a dwelling-house. The decision that he 
came to was right. A person who occupies 
premises only as this defendant does 
these premises could not be married from 
them. He does not really "inhabit" 
them. 

Lkwin v. Civil Service Supply 
Association. 

Macmorran^ K.G,, and Glarke HaU^ for 
the plaintiffs. — This case raises practi- 
cally the same question as the other, but 
the facts are a little different. The pre- 
mises in this case never were used as a 
dwelling-house. They were purely busi- 
ness premises, built and used as such. 
They are, nevertheless, houses within the 
meaning of these Acts. There is no reason 
why "house" should not include a 
business house. The owners are in posses- 
sion all day long by their servants. The 
stores might at any time be turned into 
a dwelling-house. They are occupied day 
and night, and this building is structurally 
capable of use as a dwelling-house. 

Banckwerts, K,G,, Morton Smithy and 
ffenn CoUins, for the defendants. — No 
one sleeps on these premises at all. Reg, 
V. Ghristopherson [1885]^ supports the 
decision in Surman v. Barley,^ That case 
is now sixty years old, and the Court 
should not depart from it. " Houses " in 
older Acts of Parliament generally mean 
dwelling-houses — N^unn v. Benton,^ Rex 
V. iVbrtX Gurry Inhabitants [I825] *° shews 
that " inhabitants " mean those residing 
in the parish. The decision in Surman 
V. Barley ^ -has been acted upon since it 
was given ; and James, LiJ., in Merry v. 
Nidcalls [1872],^^ shews the respect with 
which the Court treats old decisions* 

Glarke Hall replied. 

Vaughan Williams,' L.J. — I do not 
see my way to depart from the decision 
of the Court of Exchequer in Surman v. 
Barley} There it was decided that the 
Acts in question only applied to dwelling- 

(9) 65 L. J. M.C. 1 ; 16 Q.B. D. 7. 

(10) 4 L. J. (0.8.) K.B. 65 ; 4 B. & C. 953. 

(11) 41 L. J. Ch. 767, 771 ; L. R. 7 Ob, 733, 
750. 
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houses. It really is beyond argument 
that neither of these buildings, whether 
the building of the Civil Service Supply 
Association or that of the defendant 
End, is in fact used at the present 
moment as a dwelling-house. No one 
would, I should say, doubt that, if a 
covenant had been entered into by the 
defendants that they would not use the 
premises as dwelling-houses, they would 
not be held to have been so used in 
either case in breach of the covenant. 
The Court of Exchequer did not say that 
a house which in structure was incapable 
of being used as a dwelling-house did not 
come within the word " house " in these 
Acts of Parliament, though they do say 
that it must be a house capable of being 
occupied as a dwelling-house — I think 
that means capable in its present struc- 
tural condition. I do not think that 
either the Civil Service Stores or the 
defendant End's house, having regard to 
the evidence, is a house in respect of which 
it could be truly said that it is capable 
of being used as a dwelling-house. Under 
the circumstances I think that neither of 
those houses is rateable, and the appeal 
must be dismissed. 

RoMER^ L.J. — I agree. I think these 
cases are covered by the case of Surmcm 
v. Darley,^ Having regard to what 
was decided by the Judges in that 
case, in order to enable the present 
appeals to succeed before us we must 
dissent from the reasons which governed 
the decision in that case. That case is 
now sixty years old. It has never been ' 
differed from, but has been followed con- 
tinuously up to the present time. That 
being so, I do not think myself that this 
Court, after so great a lapse of time, 
ought to differ from that case and over- 
rule or depart from it. On the facts in 
both the cases of the Civil Service Stores 
and End, it appears to me that neither 
house is being used as a dwelling-house 
at all. Nobody dwells there. As regards 
End's house, it is not one where the 
house is only being temporarily not used 
as a dwelling-house, or where it could be 
used as a dwelling-house without sub- 
stantial structural alterations. That being 
BO, I think from the facts the two 



both £U1 under the decision in Surman v. 
Barley,^ 

Stirling, L.J. — I am of the same opi- 
nion. In my opinion we are not at 
liberty at this time to depart from the 
decision in the case of Surman v. 
Barley} It was really laid down by 
the Court in that case that these Acts 
were meant to apply only to buildings 
which were substantially dwelling-houses. 
What has been relied on by the plaintiff 
in these cases is the language of Baron 
Alderson, who said, speaking of the Act 
of Parliament, that '* it meant clearly to 
impose the charge only on dwelling-houses, 
or houses capable of being occupied as 
such.'' I am unable to differ from the 
findings of the County Court Judge in 
this respect; and I think by the words 
'* capable of being occupied as such " the 
learned Baron meant buildings which 
without substantial structural alteration 
are capable of being used and occupied as 
dwelling-houses. In both the cases before 
us it seems to me that, in order to convert 
the buildings into dwelling-houses, sub- 
stantial structural alterations would be 
required. 

Appeals dismissed. 



Solicitors — Bartlett & Large, for plaintiffs ; 
Harry Wilson; Tathams Sc Pym, for defen- 
dants. 

IRaparted by A. J. Spencer^ Mtq., 
BarTiiter-at-Lam, 
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Mathew, L.J. 

Cozens-Habdy, L.J. 

1905. 

March 29, 30. 

April 4. 



[IN THE COURT OF APPEAL.] 

' 'Risji{onproieciUion 

(/ROBBRTS AND 

others) V, 

dodds and others 

(Licensing 

Justices op 

Birkenhead). 

[74 L. J. K.B. 699.] 

Lieenting Law — ExisHng On-Lieenee — 
Renmoal— Power of Lwensing Justices to 
Require Undertaking — Liomsing Act^ 
1904 (4 Edw. 7. c. 23), $8, 1 and 9, sub- 
88. 2 and 3. 

Lioeneing Jtistieee have no power einee 
the Licen8ing Aet^ 1904, to reftiee the 
renewal of an easieting on-licence unleee 
the applicant coneente to give an under- 
taking to obeerve certain condOione ae to 
the eor^uct and managemeni of the huei- 
ne88f euch oondiHoTU not being eondiUone 
covered by ofny of the grounde of refueal 
specified in ecobion 1, eub-eection I of the 
Aet^ or, in the case of beerhouses licensed 
prior to May 1, 1869, specified in section 8 
of the Wine and Beerhouse Act, 1869. 
So held by Collins, M.K., and Cozens- 
Hardy, L.J. (Mathbw, L.J., dissenting). 

Where licensing Justices renew Uoences, 
hd with a condition which they have no 
power to impose, mandamus w%U Ue to 
compel them to deliver the renewal licences 
wi^out the condition. 

Appeal by the tenant and owners of 
the Commercial Hotel, Birkenhead, a 
fully licensed house, from an order of the 
King's Bench Division (Lord Alverstone, 
C.J., Wills, J., and Kennedy, J), dis- 
charging a rule nisi for a mandamus to 
the licensing Justices of the borough of 
Birkenhead, requiring them to deliver to 
the tenant a renewal of thid licence in 
respect of the licensed premises. 

The facts were as follows : 

At the general annual licensing meet- 
ing held for the borough of Birkenhead 
on February 1, 1905, the chairman of the 
borough licensing committee announced 
that the committee would require all 
persons applying for the renewal of on- 
licences to give certain undertakings 
on the renewal of their licences, that 
notices to this effect would be served 
upoD t)ie re(;istered owners of the licensed 



premises, and that all appUcations for 
renewal would be adjourned. 

Notices were accordingly served upon 
all the owners of on-licensed premises 
within the borough, including the owners 
of the Commercial Hotel, stating that all 
licensed persons in respect of such pro- 
mises would be required to give to the 
Justices upon the renewal of their licences 
an undertaking to observe the following 
conditions : " (1) No intoxicating liquors 
shall be sold or supplied upon crodit. 
(2^ No intoxicating liquor shall be sup- 
plied to any child under the age of 
14 years. (3) No games draws or raffles 
shall be suffered to take place upon the 
licensed premises (except billiards in ale- 
houses). (4) The licensee shall devote 
the whole of his time to the business of 
his licence. (5) The back door of the 
premises shall be kept locked except for 
domestic purposes. (6) No dubs for the 
purpose of a distribution of drink at 
Christmastide or any other period shall 
be permitted at the premises.*' 

At the adjourned meeting of the com- 
mittee on February 15, 1905, the owners 
of the Commercial Hotel (as well as the 
registered owners of all the other on- 
licensed premises in the borough with one 
exception) refused to give their assent to 
the licence-holders giving the required 
undertaking. 

Thereupon the chairman of the com- 
mittee stated that all the licences would 
be renewed and would lie in the hands of 
the clerk of the licensing Justices, to be 
delivered by him to the several licence- 
holders upon their giving the undertaking 
to observe the several conditions set forth 
above, which had been printed upon the 
back of the several copies of the licences. 
The meeting of the committee was then 
further adjourned to March 1, 1905. 

At the adjourned meeting of the com- 
mittee on March 1, 1905, counsel ap- 
peared on behalf of the several applicants 
for renewal, and requested the committee 
to adopt the course of refusing to renew 
the licences so that the applicants might 
appeal to quarter sessions and thus test 
the right of the committee to require the 
undertaking frdm the applicants. 

The committee declined to adopt the 
6oui^ suggested, and the chairman again 
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stated that the licences were not refused, 
and might he ohtained from the clerk of 
the licensing Justices upon the applicants 
giving the required undertaking. 

Sahsequentlj Boherts, the tenant of 
the Oommercial Hotel, the licence-holder, 
applied to the clerk of the licensing 
Justices for his licence, hut as he refused 
to give the required undertakiug the 
licence was not delivered to him. 

A rule nisi having heen obtained at the 
instance of Boberts, the tenant, and 
Messrs. Walker k Son, the owners of the 
Commercial Hotel, calling upon the 
licensing Justices to shew cause why a 
mandamtM should not issue commanding 
them to deliver to Boberts his renewal 
licence in respect of the Commercial 
Hotel, and also a rule nisi calling upon 
them to shew cause why a mandamus 
should not issue commanding them to 
hear and determine the application of 
Boberts according to law, the King's 
Bench Division, upon cause being shewn 
by the Justices, discharged both rules. 

Boberts, the teunnt, and Messrs. 
Walker & Son, the owners of the Com- 
mercial Hotel, appealed. 

Pickford, K.C, {Righy Swift with him), 
for the tenant Boberts. — Licensing Jus- 
tices have no power under the Licensing 
Act, 1904, or any of the other Licensing 
Acts to require the applicant for a renewal 
ofhis licence to give the undertaking sought 
to be obtained by the Justices in this case. 
The course adopted by the Justices was 
an improper one, and by stating that the 
licence was renewed, but was to remain 
in the hands of the clerk until the appli- 
cant gave the undertaking, prevented the 
latter from appealing to the quarter 
sessions and also from obtaining the 
Excise licence, which is only granted by 
the Excise authorities upon production of 
the Justices' licence. When the Justices 
have granted the renewal of a licence the 
handing of it over to the licensee is a 
purely ministerial act, and the licensee is 
entitled to the licence upon payment of 
the fees. Under section 1, sub-{^ction 1 
of the Act of 1904 the power of licensing 
Justices to refuse the renewal of an exi.st- 
ing on-licence is confined to the grounds 
there stated and the power to refuse to 



renew on other grounds is now vested in 
quarter sessions, but it can only be 
exercised by that Court on reference by 
the licensing Justices, and on payment of 
compensation in accordance with the Act. 
A refusal to give such an undertaking as 
was required here is not one of the 
grounds mentioned in the sub-section. 
The question turns upon the construction 
of section 9, sub- section 2 of the Act of 
1904, the proviso to which, in the opinion 
of the Court below, empowered the J us- 
tices to require a reasonable undertaking 
to be given, and, on refusal to give the 
undertaking, then to refuse to renew. 
The meaning of the sub-section, however, 
is not that the Justices may *' require " an 
undertaking in any sense other than that 
of asking for it. The word used is "ask." 
The law relating to the grant and refusal 
of licences and renewals of licences is 
mainly governed by the Alehouse Act, 
1828, s. 1, under which the Justices had 
a certain discretion. There were only 
two cases in which prior to the Act of 
1904 power was given to Justices to 
attach conditions to a renewal — namely, 
with regard to Sunday closing and early 
closing — see Licensing Act, 1872, s. 49, 
and Licensing Act, 1874, s. 7. Previous 
to the Act of 1904 a practice had arisen 
to ask the applicant to give an undertaking, 
and if the applicant declined to give it 
the Justices, in the exercise of the dis- 
cretion which they then had, could refuse 
to grant a renewal of the licence. Sec- 
tion 9, sub-section 2 of the Act of 1904 
makes provision with regard to the 
voluntary undertakings which had been 
given prior to the passing of that Act, 
and simply attaches a sanction to such 
undertakings. It recognises that volun- 
tary undertakings may be given by appli- 
cants in the future, and that in the case 
of existing undertakings the failure to 
fulfil them if they are reasonable is a 
ground on which the Justices may 
refuse to grant a renewal. But the 
absolute discretion of the Justices, by 
means of which such voluntary under- 
takings were in practice obtained from 
the applicants, has now been taken away. 
Section 4, sub-section 2 of the Act of 
1904 expressly empowers Justices on the 
grant of a new licence to attach such 
02 
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conditions as they may think fit. If it 
had heen intended by the Legislature to 
give power to the Justices to attach con- 
ditions upon an application for a renewal, 
such power would have been given in 
similar terms to those given in section 4, 
sub-section 2, with regard to granting 
new licences. The proviso to section 9, 
sub-section 2, gives the owners an oppor- 
tunity of being heard where an applicant 
is prepared to give voluntarily an under- 
taking, and this would be taken away if 
the construction put by the Court below 
upon the proviso be the correct one. 
Further, such a construction would again 
give the Justices the absolute discretion 
which was expressly taken away by 
section 1 of the Act of 1904. The 
only grounds upon which the renewal 
of a licence can be refused are the 
grounds specifically laid down in sec- 
tion 1, sub-section 1 of the Act of 1904, 
or, in the case of ante- 1869 beerhouses, 
the grounds mentioned in section 8 of 
the Wine and Beerhouse Act, 1869 — see 
section 9, sub-section 3 of the Act of 
1904 — and there is no Act which gives 
the power to the Justices to withhold 
the grant of a renewal in the manner 
the Justices have done in the present 



Bodkin (F. E. Smith with him), 
for Messrs. Walker & Son, the owners of 
the licensed premises. — ^There is no ri|<ht 
of appeal here to quarter sessions. The 
right of appeal to quarter sessions was 
given by section 27 of the Alehouse Ace, 
1828. Section 75 of the Licensing Act, 
1872, repealed this section except in so far 
as it related to the renewal or transfer of 
licences. It has, therefore, been kept 
alive so far as concerns appeals from 
refusals to renew licences. If the appel- 
lants had appealed to quarter sessions 
they would have been met with the 
objection that the Justices had granted a 
renewal of the licence. 

The second condition imposed by the 
Justices here in effect repeals the pro- 
visions of section 2 of the Intoxicating 
Liquors (Sale to Children) Act, 1901, 
which permits such sale under certain 
conditions. Moreover, the indorsement 
of the condition on the licence virtually 
introduces a form of licence different 
from that prescribed by the Secretary of 



State under section 48, sub-section 1 of 
the Licensing Act, 1872. 

The Justices, not having refused to 
renew the licence upon any of the 
grounds mentioned in section 1, sub-sec- 
tion 1 of the Act of 1904, were bound as 
of course to grant the renewal — Licen- 
sing Act, 1872, s. 42. Even where the 
licensing Justices refer the question of 
the renewal of a licence to quarter ses- 
sions they are bound to grant the renewal 
in accordance with the terms of the appli- 
cation — Licensing Bules, 1904, rule 41. 

[He referred to section 1 1, sub-section 4 
of the Licensing Act, 1902.] 

Aequiihj A'.C., and Low, K,C, {Shep- 
herd Little with them), for the respondent 
Justices. — The *' undertaking *' spoken 
of in section 9, sub-section 2 of the Act 
of 1904 is a different thing from a "con- 
dition " such as a condition as to Sunday 
closing or early closing, which is imposed 
at the suggestion of the licence-holder, 
and from an obligation to make a struc- 
tural alteration in the premises arising 
under an order under section 11, sub- 
section 4 of the Act of 1902, a breach of 
which is an offence. When the statute 
uses the word "undertaking" it is not 
referring to any of these matters, but 
to the practice, which undoubtedly 
had grown up, of Justices requiring 
licence-holders to give certain under- 
takings. The word is not a word of art. 
The statute by section 9, sub-section 2, 
recognises this practice as regards old 
licences, cmd it regulates and sanctions it. 
The statute regulates the practice by 
requiring that tbe undertaking shall be 
''reasonable"; and if the Ueence- holder 
or owner of the premises questions the 
reasonableness of the undertaking required 
either of them may, as a person aggrieved, 
appeal to quarter sessions under sec- 
tion 27 of the Alehouse Act, 1828. The 
statute sanctions the practice by pro- 
viding that a breach of the undertaking 
shall amount to ill-conduct of the licensed 
premises. As regards new licences much 
larger powers are given to the Justices 
by section 4, sub- section 2 of the Act. 
The intention of section 9, sub-section 2, 
was that the Justices should have the 
right to require the applicant for a 
renewal of a licence to give any reasonable 
undertaking. The proviso to the sub- 
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section shews that thU is the true 
view. The proviso cannot mean that 
the owner id to come before the Justices 
Kituply to veto the giving of tlie under- 
takiog. It obviously contemplates that 
there shall be a hearing and discus- 
sion of his objections, upon which the 
Justices are to decide, with an appeal to 
quarter sessions from their determination. 
The refusal of the proposed holder of the 
licence to give a reasonable undertaking 
would go to his ** fitness " within the 
meaning of section 1, sub-section 1 of the 
Act of 1904, though it may be that 
before the Justices refused to renew on 
the ground of the applicant's unfitness the 
Justices would have to comply with the 
provisions of section 42 of the Act of 1872. 

] f the contention of the appellants be 
right, the effect of the statute is virtually 
to do away with all existing undet takings, 
however reasonable. According to the 
appellants, the undertaking is purely 
voluntary on the part of the licence- 
holder ; and inasmuch as by the proviso 
U) section 9, sub-section 2, the owner 
uiiibt be heai'd, he can absolutely prevent 
the undertaking from being given. The 
undertaking is given annually at the 
renewal of the licence ; and though the 
undertaking may under pressure of, for 
example, some conviction, be given one 
year, it may bo refused the next year, 
if the appellants are right, all existing 
I'estrictions — such, for example, as the 
usual restrictions in the case of restau- 
rants — are gone, and the licences have in 
effect, by virtue of the Act, become full, 
fiee, and unrestricted licences, for the 
owner has become the absolute judge as 
to whether the required undertaking shall 
be given, and can exercise his power to 
refuse to allow the undertaking annually. 
Section 9, sub-section 2 of the Act clearly 
did not contemplate any such result. 
There is no case in which conditions 
such as in the present case have been 
held to be void unless they were outside 
or repugnant to toe licence itself. 

[They referred to Rex v. Athay [l758],^ 
Beg, V. Wilkinson [1864],^ and Esg. v. 
Bowman ; Fatton^ Ex parte [l898].^] 

(1) 2 Burr. 653. 

(2) 10L.T.370J 28 J. P. 597. 

(3) [1898] M.C. Ill; 67 L. J. Q.B. 463; 
[1898] 1 Q.B, 663. 



Section 9 of the Act clearly contem- 
plates that existing undertakings shall be 
continued, and this can only be carried 
out by putting upon the section the con- 
struction that under it the Justices have 
impliedly the right to require the under- 
taking to be given. 

[They cited Beg. v. Yorkshire {West 
Biding) County CounoU [1896].*] 

Further, mandamtis does not lie here 
at all. The applicants had a sufficient 
remedy by appeal to quarter sessions 
under section 27 of the Alehouse Act, 
1828, as modified by section 75 and 
the Second Schedule of the Licensing 
Act, 1872. By section 10 of the Act ot 
1904 that Act is to be construed as one 
with the Licensing Acts, 1828 to 1902. 
The act of the Justices was an act done in 
or concerning the renewal of the licence, 
and therefore, whether the Justices 
are to be taken to have renewed con- 
ditionally or to have refused to renew 
conditionally, in either case there was an 
appeal to quarter sessions. Rightly or 
wrongly, the Justices have heard and 
determined the application. 

[They cited Beg. v. Smith [i873p and 
Beg. V. (7o<A{M» [1898],* per WiUs, J.] 

Fiekford^ K,U.^ in reply. — The power 
of the Justices to refuse the renewal of 
an existing on-licence is expressly limited 
by sub-section 1 of section 1 of the Act 
of 1904 to the grounds there stated, 
or in the case of an ante- 1869 beerhouse 
to the four grounds stated in section 8 
of the Wine and Beerhouse Act, 1869 — 
4 Edw, 7.0. 23, s. 9,sub-s. 3. The respon- 
dents are in effect seeking to legislate by 
adding a further ground. The licence- 
holders having declined to give the re- 
quired undertaking, the only power the 
Justices had was, under sub-section 2 of 
section 1, to refer the matter to quarter 
sessions, and that Court could only refuse 
to renew subject to the payment of com- 
pensation. No question arises as to the 
reajsonableness of the undertaking until 
the breach of the undertaking is sought 
to be made a ground for refusing to renew 
the licence. And since a breach of an 
undertaking has been made a ground for 

(4) 65 L. J. M.C. 136; [1896] 2 Q.B. 386. 
(6) 42 L. J. M.C. 46 ; L. B. 8 Q.B. 146. 
(6) [1898] M.C. 160, at p. 161 ; 67 L. J. Q.B. 
632, at p. 633 ; [1898] 1 Q B. 802, at p. 806. 
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refusing to renew the licence (section 9, 
sub-section 2) the licence-holder is justi- 
fied in refusing to give any under- 
taking. Neither in section 1 nor in sec- 
tion 9 nor elsewhere is a refusal to give 
the required undertaking made a ground 
for refusing to renew the licence. If the 
Legislature had intended that it should 
be so they would have said so. They had 
the opportunity of saying so both in 
section 1 and section 9. The judgment 
of the King's Bench Division in Rex v. 
Orimwade [l905] ^ was right, and there is 
no distinction in principle between that 
case and the present. 

There is no appeal to quarter sessions 
under section 27 of the Alehouse Act, 
1828, from the act of the Justices in 
attaching conditions. But even if there 
be, that is not an absolute answer to the 
application for a Tnarulamtba, The issue 
of the writ is discretionary, and, having 
regard to the circumstances here, the 
Court will in its discretion grant the writ. 
But, further, the Justices have not really 
heard and determined the application. 
They ought either to have refused or, if 
they did not refuse, to have renewed the 
licence and handed it— an unconditional 
licence — to the licence-holder. They did 
neither. In Reg. v. Bowmcm? where the 
Justices attached conditions to the licence 
which they had no power to attach, it was 
held that mandamius lay. 

Cur, adv. vult, 

April 4. — Collins, M.B., read the 
following judgment : Tbe question on 
this appeal is whether, although the 
Licensing Act, 1904, s. 1, has expressly 
limited the power to refuse the renewal 
of an existing on-licence to five named 
grounds, it is nevertheless competent to 
the Justices of the licensing district to 
refuse it unless the applicant consents to 
give an undertaking to keep and observe 
certain conditions to be indorsed on the 
back of the licence as to the conduct and 
management of the business, and not 
covered by the five grounds named. The 
Divisional Court has decided that it is. 
A technical question arises also — namely, 
whether, even if the Justices were wrong, 
the appellants ought not to have appealed 
to quarter sessions instead of proceeding 

(7) 21 Times L. U. 200. 



as they have done by motion for a man- 
da/mue. The Court below has decided the 
case upon the merits, and both sides are 
anxious that it should, if possible, not be 
determined on merely technical grounds. 
I will address myself, therefore, to the 
main question above stated. 

The circumstances under which the 
Act of 1904 came to be passed are well 
known. The House of Lords had finally 
decided in Sharp v. Wakefidd [a89l]« 
that the discretion of Justices was abso- 
lute in refusing renewals except in the 
case of licences falling within the Act of 
1869 and in existence on May 1 of that 
year. The discretion was of course to be 
exercised judicially "according to the 
rules of reason and justice, not according to 
private opinion, according to law, and not 
to humour" — pee ptr Lord Halsbury in 
Sharp V. WahefieW,} After that decision 
renewals were more frequently refused on 
grounds of general policy, and not by 
reason of defects in the premises or of mis- 
conduct of the licensee. The Farnham case, 
decided inl902— A6a;v.£roward[l902] »— 
was much discussed, and legislation was 
called for to mitigate the hardship of in- 
dividuals whose means of livelihood had 
been lost by the withdrawal of licences 
for the benefit of the community without 
misconduct on their part. This led to 
proposals of compensation, which w^re 
adopted and embodied in the Act of 1904. 
In order to discriminate between those 
who on a general reduction of licences 
might be deemed fairly entitled to com- 
pensation and those who might not, it 
was necessary to ascertain the groundn 
upon which the Justices in any particular 
case had acted in refusing a renewal. It 
was apparently thought by the Legis- 
lature that the simplest way of working 
out this result was to take away the un- 
limited discretion of Justices and substi- 
tute a limited discretion based on defined 
grounds, which were no doubt those by 
which the Justices had in practice guided 
themselves. Hence the provisions of 
section 1 controlling the discretion and 
obliging the Justices to specify in writing 
the grounds of their refusal. A practice 

(8) 60 L. J. M.C. 73 ; [1891] A.O. 173. 

(9) [19021 M.C. 206; 71 L. J, K.B. 754; 
[1902] 1 K.B 303. 
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had also grown up, known to all persons 
conversant with licensing procedure, for 
the Justices, having the general discretion 
I have referred to, to demand from appli- 
cants undertakings as to the conduct and 
management of the business if the licence 
were renewed. We were told that such 
undertakings were sometimes asked for 
and given even in cases of licences under 
the Act of 1869, which had existed at the 
date of the passing of that Act. This 
brief anticipatory statement is necessary 
in order to appreciate the bearing of the 
sections and the precise point raised for 
decision. 

Section 1 of the Licensing Act, 1904, 
enacts as follows : '' (1) The power to 
refuse the renewal of an existing on- 
licence, on any ground other than the 
ground that the licensed premises have 
been ill-conducted or are structurally 
deficient or structurally unsuitable, or 
grounds connected with the character or 
fitness of the proposed holder of the 
licence, or the ground that the renewal 
would be void, shall be vested in quarter 
sessions instead of the justices of the 
licensing district, but shall only be 
exercised on a reference from those jus- 
tices and on payment of compensation in 
accordance with this Act. In every case 
of the refusal of the renewal of an exist- 
ing on-licence by the justices of a licens- 
ing district, they shall specify in writing 
to the applicant the grounds of their 
refusal. (2) Where the justices of a 
licensing district, on the consideration by 
them, in accordance with the Licensing 
Acts, 1828 to 1902, of applications for 
the renewal of licences, are of opinion 
chat the question of the renewal of any 
particular existing on-licences requires 
consideration on grounds other than those 
on which the renewal of an existing on- 
licence can be refused by them, they shall 
refer the matter to quarter sessions, to- 
gether with their report thereon, and 
quarter sessions shall consider all reports 
so made to them and may, if they think 
it expedient, after giving the persons 
interested in the licensed premises and, 
unless it appears to quarter sessions un- 
recessary, any other persons appearing 
to them to be interested in the ques- 
tion of the renewal of the licence of 



those premises (including the justices 
of the licensing district), an oppor- 
tunity of being heard and, subject to the 
payment of compensation under this Act, 
refuse the renewal of any licence to which 
any such report relates." Section 2 deals 
with the amount of compensation. Sec- 
tion 3 provides for a compensation fund. 
Section 4 deals with new licences and the 
attaching of conditions thereto. Sec- 
tions 5 to 8 deal with machinery. Then 
comes section 9, which, coupled with 
section 1, raises the point for decision. It 
enacts as follows: '^(1) The provisions 
of this Act shall apply to the transfer of 
an existing on licence as they apply to the 
renewal of an existing on licence, with 
the substitution of transfer for renewal. 
(2) If the justices of a licensing district 
refuse to renew an existing on licence on 
the ground that the holder of the Uc3nce 
has persistently and unreasonably refused 
to supply suitable refreshment (other than 
intoxicating liquor) at a reasonable price, 
or pn the ground that the holder of the 
licence has fisiiled to fulfil any reasonable 
undertaking given to the justices on the 
grant or renewal of the licence, the 
justices shall be deemed to have refused 
the licence on the ground that the pre- 
mises had been ill-conducted: Provided 
that where the justices, on an application 
for the renewal of an existing on licence, 
ask the licence holder to give an under- 
taking as aforesaid, they shall adjourn the 
hearing of the application and cause 
notice of the required undertaking to be 
served upon the registered owner of the 
premises and give him an opportunity of 
being heard." Sub-sections 1 and 2 
create no difficulty. The latter merely 
makes it clear that the two classes of acts 
named therein may be treated by Justices 
as faUing within one of the grounds of 
refusal limited by section 1 of the 
Act. It is upon the proviso to sub- 
section 2 that the decision of the Court 
below is based. It is upon the words 
*' required undertaking " that the learned 
Judges mainly, if not wholly, found them- 
selves. If these words may be fairly read 
as merely a synonym for the undertaking 
which the Justices are supposed to have 
''asked for" in the earlier part of the 
sentence, the whole fabric of implication 
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based on the use of the word " required " 
falls to the ground. Unless it is to be 
read as equivalent to *^ insisted upon as a 
condition of renewal," it cannot ground 
the inference drawn from it, that the 
Legislature assumed the existence of a 
power to require in that sense an under- 
taking, as surviving the inhibition of 
section 1, with the result that it must 
be taken to have sanctioned an additional 
ground for the refusal of a licence as 
arising upon a failure to give an under- 
taking. In other words, we must first 
construe ''required" in a sense not 
necessarily demanded by the context, and 
then infer that it was intended by the use 
of that word to repeal or modify the 
express and unambiguous enactment of 
section 1, and vest in the licensing 
Justices anotner ground of refusal, 
although the power to refuse except on 
the five grounds named has been expressly 
withdrawn from them cmd vested in the 
quarter sessions. Surely a bold inference 
to draw from such slight materials. Down 
to this point in the discussion there can, 
it seems to me, be no possible doubt as to 
the effect of the enactment. The inten- 
tion to limit the discretion to refuse a 
renewal to the grounds named in sec- 
sion 1 is clear beyond controversy. " The 
power to refuse the renewal of an existing 
on licence, on any ground other than " the 
five named "shall be vested in quarter 
sessions instead of the justices of the 
licensing district"; and to withhold a 
renewal unless the applicant will give an 
undertaking as to the mode of carrying 
on the business is, in my judgment, the 
same thing as to refuse it on a ground 
other than one of the five. A fortiori 
when the undertaking relates to matters 
outside the ^ve grounds. This pi'ovision 
is express and absolute, and leaves no- 
thing to implication, and yet it is con- 
tended that, notwithstanding this clear 
and peremptory inhibition in the govern- 
ing enactment, it is to be read as not 
meaning what it says, but as covering 
and permitting a refusal on a ground not 
falling within any of those named, but 
the right to act on which is to be implied 
out of a proviso to a sub-section which is 
addressed, by way of greater caution 
apparently, to providing that a particular 



line of conduct may be deemed mis- 
conduct within the governing enactment. 
In my judgment it is not competent for 
this Court to introduce by implication 
only a provision directly contradictory of 
an unambiguous enactment addressed to 
the very point itself. If we are at large 
to draw inferences and make implications, 
why are we to leave out the inference 
arising from the fact that the Legis- 
lature has not only abstained from enact- 
ing this sixth ground of refusal, but has 
by the limitation to five other grounds 
directly excluded it ? And why are we 
to suppose that it intended that the 
refusal to give an undertaking should 
be a ground of refusal of the renewal, 
when, its attention being obviously called 
to the existing practice as to undertakings, 
it addresses its enactment expressly to the 
breach of such undertakings when given, 
and not to the refusal to give them at all ? 
The proviso, as I have pointed out, does 
not in its context purport to relate at all 
to section 1 ; and surely, if there is any 
apparent inconsistency between the two, 
it is the scope of the proviso which must 
be limited so as to make it harmonise with 
the primary and unambiguous inhibition 
of section 1. To contradict the plain 
language of the Act by a surmise based 
on such materials is, in my judgment, to 
substitute legislation for interpretation. 
But it cannot be contended that the pro- 
viso is altogether nugatory if it be held 
not to add another ground of refusal to 
those named in section 1. We learn that 
such undertakings were sometimes given 
in cases under the Act of 1869, though it 
is clear that the Justices had no power to 
refuse the renewal except upon the four 
grounds named in that Act, and it may 
be that others hereafter may do what one 
of the applicants has done in this case— 
voluntarUy give the undertaking asked 
for. Though the Court below have arrived 
at the conclusion that the Justices were 
acting within their powers in refusing 
renewals in the cases under appeal, I am 
nevertheless entitled to pray in aid of my 
own opinion their decision in Bex v. Grim- 
vHidej'' a case of a licence in existence 
before May, 1869, and governed by the 
Act of that year. They have held that 
in those cases the Justices had no power 
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to exact the undertakicg, presumably 
because to do so was to refuse upon a 
ground other than the four named in 
that statute— nsee Eex v. GrimwadeJ 
Now, by sub-section 3 of section 9 of the 
Act of 1904 the grounds mentioned in sec- 
tion 8 of the Act of 1869 are substituted 
for the grounds mentioned in the present 
Act as the grounds on which the power 
to refuse the renewal of an existing licence 
in reserved to the Justices of the licensing 
district. On what grounds they can have 
held that the Justices had no power to 
refuse the renewals in those cases which 
do not equally apply to the cases under 
I'eview I am, with deference, at a loss to 
determine. The words of section 8 of 
the Act of 1869 are no more clear and 
peremptory than those of section 1 of this 
Act, and the practice as to asking under- 
takings from applicants under the former 
Act existed, as we were told by counsel 
for the respondents, in some places. The 
vords of the redoubtable proviso do not 
purport to be limited to one class of 
licences more than another. They are — 
''where the justices, on an application 
for the renewal of an e2dsting on licence, 
ask the licence holder to give an under- 
taking." Why is this provision to be 
limited to licences other than those exist- 
ing in May, 1869, and regulated by the 
Act of that year 1 If it does apply to 
them— and no reason has been given why 
it does not — ^then the Court below, on 
tluir decision, must read the word ** re- 
quired," on which they rest the whole 
weight of their conclusion in the cases 
now under discussion, in two different 
senses according as to whether the licence 
is one governed by the conditions of sec- 
tion 8 of the Act of 1869 or not : in the 
former class in the sense contended for by 
the appellants — namely, as a synonym for 
*' asked for " ; in the latter in the sense 
which they have adopted as governing their 
decision in the cases now under appeal — 
namely, " stipulated for as a condition of 
allowing the renewal." "While cordially 
agreeing with the decision of the Court 
below in the cases under the Act of 1869, 
I must, with great deference, express my 
inability to adopt their conclusion in the 
cases which are the subject of this appeal. 
With regard to the technical point, I 



think that the true effect of what the 
Justices did was that they did not refuse 
the renewals in such a form as to admit 
of an appeal to quarter sessions. In fact, 
when asked to give a positive refusal so 
as to facilitate an appeal, they declined 
to do 60, and insisted that they had 
allowed renewal. What they, in fact, 
had done was to cause licences to be 
printed containing on their face a varia- 
tion from the statutory form by the intro- 
duction of the following words : " This 
renewal licence is granted upon the 
licensee giving an undertaking to keep 
and observe the conditions endorsed on 
the back hereof" ; and on the back were 
endorsed six conditions. These licences 
were deposited with their clerk, to be 
delivered to the applicants on their giving 
the undertakings. Not having, in their 
view, refused the renewal?, they did not 
specify in writing to the applicant the 
grounds of their refusal. Nevertheless, 
it is now contended on their behalf that 
the applicant was bound to treat what 
they had done as a refusal to renew, and 
to have appealed if he objected, and that 
the remedy by inandamiLS was therefore 
not open. It seems to me that, if I am 
right in the construction I have placed 
upon the statute, what the Justices have 
done is to decide in favour of renewal 
with a condition which they had no power 
to impose and which is therefore nugatory, 
and that a manclamiLS ought to go to 
compel them to deliver the renewal licences 
without the condition. If their decision 
cannot be so treated, then I think the 
result is that they have not decided the 
point submitted to them at all, and that 
a mandamus should go, as in Reg. v. 
Bowman ' and Reg. v. Gotham,^ In my 
opinion, therefore, the appeal must be 
allowed. 

Mathe\^', L.J., read the following 
judgment: In these cases I differ, I 
need not say with much hesitation, from 
the opinions of my learned colleagues. 
I think the judgments of the Divisional 
Court were right and ought to be affirmed. 

The statute which wo are called on to 
construe is entitled '' An Act to amend 
the Licensing Acts, 1828 to 1902, in 
respect to the extinction of licences and 
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the grant of new licences " ; and by sec- 
tion 10 the Act is to be construed as one 
with the Licensing Acts aforesaid. Before 
the statute in question the right of appeal 
to quarter sessions was granted to all 
persons aggrieved by any act of any 
Justices done in or concerning the exer- 
cise of their powers. Where there was a 
refusal to grant the renewal of a licence 
the decision of the licensing Justices 
might be reviewed by quarter sessions, 
and subject to this their discretion was 
absolute. For many years this practice 
had been followed all over England of 
granting a renewal of a licence upon an 
undertaking to observe certain conditions 
intended to secure the orderly cmd proper 
management of licensed houses. Each 
applicant was required to satisfy the 
magistrates either by verbal or written 
assurances that the conditions which they 
required would be complied with. If any 
objection were made to the act of the 
Justices in this respect, it seems clear 
that there would be an appeal to quarter 
sessions. When the Act of 1904 was 
passed, the licences then in existence were 
for the most part of this limited character. 
The undertaking which was required in 
the cases before us was admitted to be of 
the usual character, and to be perfectly 
reasonable. This is shewn by the state- 
ments which counsel were instructed to 
make to the Justices. For many years 
the conditions had been accepted and 
assented to by those interested in licensed 
premises in Birkenhead. The question 
upon this appeal is whether the procedure 
which had been previously adopted of 
granting a renewal of a licence upon con- 
ditions had, under the Act of 1904, been 
placed beyond the jurisdiction of the Jus- 
tices. This was said to be a necessary im- 
?lication from the limguage of the statute. 
Tnder section 1 the absolute discretion 
previously conferred upon the Justices 
was confined to the cases therein speci- 
fied, and in respect of the decision of the 
Justices in those cases there would be for 
persons aggrieved an appeal to quarter 
sessions. Befusal to renew in cases other 
than those specified in section 1 was vested 
in quarter sessions instead of the Justices 
of the licensing district. No provision is 
made for a direct application in such 



cases to quarter sessions. By sub-section 2, 
where the Justices came to the conclusion 
that the renewal of any particular licence 
required consideration, they were to refer 
the matter, together with their report 
thereon, to quarter sessions, and that 
Court was, as appears from the rules, to 
have the power either to continue the 
licence or to cancel it subject to the pay- 
ment of compensation as provided by the 
Act. They appear to have no further 
powers. This enactment only applies 
when there has been no de&ult on the 
part of the applicant and the only ques- 
tion is whether the licence should 
be continued or withdrawn. It has 
no application to cases where the 
renewal is granted on the undertaking to 
fulfil conditions. There is no ground for 
any implication so fax that the authority 
of the licensing Justices to impose con- 
ditions was in any way affected. That 
there was no distrust of the discretion of 
the Justices is shewn in section 4, where 
they are empowered to attach to the 
grant of a new licence such conditions as 
they think proper in the interests of the 
public. Further, under section 9, sub- 
section 2, where an applicant agrees to 
the condition the Justices may, upon 
giving an opportunity of being heard to 
the registered owner, grant the renewal 
in the exercise of their discretion, and 
may disregard any objections the owner 
may offer. But then it is said the lan- 
guage of sub-section 2 shews that the 
discretion of the Justices can no longer 
be exercised when the holder of the 
licence objects to any conditions and re- 
fuses to enter into any undertaking. The 
enactment, it is argued, only applies where 
there has been a consent to a condition, 
and where there has been no consent 
there can be no condition or undertaking. 
It is said that, as the applicant refused to 
give an undertaking, the Justices had no 
power to refuse the licence on any ground. 
But I see no reason why the enactment 
should receive this interpretation. The 
section in terms applies only where con- 
sent has been given. It is intended to 
provide a mode of punishment where an 
undertaking has not been fulfilled. It has 
no reference to the question of the terms 
upon which a renewal may be granted. 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



187 



Bex v. Dodds, App. 

But it is Raid that the proper inference 
from the language of the section is that 
consent is optional ; in other words, that 
there should he added hy implication to 
the section a proviso that an applicant 
should not he compellable to consent to a 
condition, however reasonable it may be. 
But, in the first place, under the second 
clause of section 9, sub-section 2, the 
authority of the Justices to require an 
undertaking seems to be taken for granted. 
In the niezt place, this construction 
would have the effect of nullifying the 
section. No applicant would consent to an 
interference with the conduct of his busi- 
ness, particularly where the breach of an 
undertaking might jeopardise his licence. 
Further^ the control which has hitherto 
been exercised by the Justices would be 
completely swept away. This condition 
of things would, no doubt, bo an advan- 
tage to publicans, but it would be secured 
at the expense of the interests of the 
community in each locality. Without 
clear language I do not think that there 
should be attributed to the Legislature 
the intention to sanction so formidable 
and, if I may be permitted to hazard the 
opinion, so lamentable a revolution in the 
mode which has hitherto been adopted in 
administering the Licensing Acts. There is 
no apparent reason for the supposed change. 
With respect to what took place 
before the licensing Justices, the evidence 
appears to me to be quite clear. If there 
were any doubt, it is removed by the 
subsequent correspondence. The Justices 
declined to say that they refused the 
applications, for the reason that they 
were willing to grant them if their con- 
ditions were complied with. They were 
quite right in declining to give any effect 
to the hollow assurances offered on behalf 
of the trade that the publicans in the 
locality were anxious to do what the 
Justices thought right. The sure test of 
their willingness was that they should 
give the undertaking required of them. 
I desire to express no opinion upon the 
decision of the Divisional Court as to 
beerhouses. There has been no appeal 
from their judgment in this respect. 

Cozens-Hardy, L.J., read the follow- 
ing judgment : This appeal raises an 



important and difficult question as to the 
powers of licensing Justices under the 
recent Act of 1904. The Birkenhead 
Justices, acting in perfect good faith and 
with the sole desire to promote the wel- 
fare and order of the borough, desire to 
exact from all applicants for the renewal 
of "on'' licences certain undertakings, 
which I assume to be reasonable. The 
licences are in the usual form, except that 
the following clause is inserted : ^' This 
renewal licence is granted upon the 
licensee giving an undertaking to keep 
and observe the conditions endorsed on the 
back hereof." Six conditions are indorsed, 
but it is not contended that all those 
conditions should be exacted in the case 
of every house. The Justices deny that 
they have refused the licences; on the 
contrary, they assert that they have 
renewed the licences, although the clerk 
has been directed not to hand them out 
unless and until the undertakings are 
given . The licence-holders decline to give 
any undertaking. The Divisional Court 
have held that the Justices may require 
a reasonable undertaking to be given sls 
a condition of granting a renewal ; and 
the main point in this appeal is whether 
that view is correct. 

Prior to January 1, 1905, Justices had 
a general discretion to grant or refuse 
renewals of licences of the class with 
which this appeal alone deals — SJiarp v. 
Wdkejidd^ — and a practice very natu- 
rally grew up by which the Justices 
made terms with the licence-holders, 
and insisted, as a condition of renewal, 
that certain undertakings should be 
given. These undertakings were some- 
times indorsed on the licence, sometimes 
entered in the clerk's book, and sometimes 
were verbal. I cannot doubt that this 
was a most wholesome practice. The 
undertakings were given because with- 
out them the licence would not have 
been renewed. The undertakings were 
observed because a wilful breach would 
have almost certainly been a fatal objec- 
tion when the next application for renewal 
came before the Justices. But, except in 
the manner and to the extent above 
indicated, these undertaking were volun- 
tary and had no sanction. They are not 
mentioned in any of the licensing statutes. 
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A great change was effected by the 
Licensing Act, 1904, in the position of 
licensing Justices. By section 1 the power 
to refuse renewal on any ground other 
than one of five particular grounds is 
taken away from the licensing Justices 
and is vested in quarter sessions, and 
quarter sessions can only act on a reference 
from the Justices and on payment of 
compensation. The only one of the five 
grounds on which the Justices may refuse 
a renewal which need be referred to is 
** that the licensed premises have been 
ill- conducted." It is, however, contended 
that, notwithstanding the plain language 
of this sub-section, there is to be found in 
i^ection 9, sub-section 2, an implied power 
in the Justices to refuse renewal unless 
reasonable undertakings are given, or, 
which amounts to the same thing, to 
grant renewal only upon such under- 
takings being given. I cannot adopt 
this contention. It really involves the 
addition of a sixth ground on which the 
Justices may refuse. The first paragraph 
of the sub-section lends no support to the 
contention. It is fully satisfied by regard- 
ing the undertaking as one which is not 
exacted, but volunteered. And although 
the second paragraph of the sub- section 
contains the words " the required under- 
taking,'' I think the context shews that 
** required " is merely equivalent to asked 
for or requested. The Judges in the Divi- 
sional Court seem to have thought that 
the construction which I have adopted 
renders section 9, sub-section 2, perfectly 
useless*, because no licence-holder would be 
so foolish as to volunteer an undertaking 
the non-fulfilment of which might entail 
the refusal of renewal without possibility 
of compensation. With the utmost re- 
ppect, I am unable to concur in this view. 
Although the general discretion upon 
which the former practice of undertakings 
rested is gone, it is easy to see that it 
may still be greatly to the interest of the 
licence -hoi dor to give a reasonable under- 
taking. For example, the Justices may 
ask for a reasonable undertaking which 
they think ought to be given, and may 
say that if it is not given they will refer 
the matter to quarter sessions under sec- 
tion 1, sub- section 2, with a view to the 
refusd of renewal. The licence-holder 



will be very desirous not to run the risk 
of having the renewal refused by the 
quarter sessions. A refusal means to him 
the loss of his occupation cmd trade, and 
it will be a poor consolation to him to 
know that compensation will be payable 
" to the persons interested in the licensed 
premises" — see section 2, sub-sections^ I 
and 2 — for the fraction attributable to his 
interest will in most cases be very small . 
Nor does it appear unreasonable that the 
registered owner of the licensed promises 
should have an opportunity of being 
heard before a voluntary undertaking is 
given, inasmuch as the giving of such an 
undertaking may result in the refusal of 
the licence and the loss of the compen- 
sation, the greater part of which would 
go to the owner. And, further, it is 
perfectly reasonable that the breach of 
an undertaking voluntarily given after 
notice to the registered owner should 
be held to amount to ill-conduct, so as to 
bring the case within the jurisdiction of 
the Justices under section 1. In my 
opinion the old practice of exacting under- 
takings on renewals of on-licences can- 
not survive the destruction of the 
general discretionary power to grant or 
to refuse, to which the existence of the 
practice was due. It is not for us to 
legislate ; our duty is limited to interpre- 
tation. In my opinion the introduction 
in the licence of the undertaking, which 
is not found in the form prescribed by 
the Secretary of State under section 48 of 
the Licensing Act, 1872, was not autho- 
rised. I agree with the judgment of the 
Master of the Bolls on this point. 

It is, however, contended by the respon- 
dents that, even if the Justices were wrong 
in their view of the law, the appellants 
ought to have appealed to quarter sessions 
under section 27 of the Alehouse Act, 
1828, and that the remedy by mandamus 
is not available. I think this objection 
would be valid if the Justices had refused, 
on wrong grounds, to grant renewal — 
Reg, V. Smiifi^ But they did not refuse. 
They attempted to attach a condition or 
impose a term which was not authorised, 
and in such a case the remedy by man- 
damua is appropriate — Reg, v. Bowman} 
I think the proper order is that a 
mandamus should issue to the Jastices 
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commanding them to deliver up to the 
applicants their renewed licences in the 
proper statutory form, without exacting 
any undertaking. 

Appeal aUaioed, 

Solicitors— Godden, Bon Sc Holme, agents for 
Thompson, Haghes Sc Mathison, Birkenhead, 
for appellants ; Lloyd-George, Roberts & Co., 
agents for Gerrard Copeland, Birkenhead, for 
respondent Justices. 

[Reported by Q, HumphTcys^ Esq., 
BarrUter-at'Law, 



Lord Alvebstone, G.J. 
Kennedy, J. 

RiDLET, J. VReX v. NoVIS. 

1905. 
May 18. 

[74 L. J. K.B. 633.] 
JuBtioe of the Peace — Appeal to Quarter 
Sessions — Sum Adjudged to be Paid — 
Fine and Costs — Summary Jurisdictum 
Aot, 1879 (42 it 48 Viet c, 49), ss, b amd 
49--Motor Car Act, 1903 (3 JSdto. 7. 
c. 36),«. 11. 

A person who is adjudged to pay a fine 
under the Motor Car Act, 1903, has 
under section 11, sub-section 2 of the Act 
the right to appeal where the JlnCy taken 
by itself exceeds 20«., but any costs which 
he may be ordered to pay cannot be taken 
into consideration in calculating the 
amount of the fine for the purpose of 
ascertaining whether he has die right of 
appeal. 

Motion ex parte for a rule nisi for a 
writ of mandamus calling upon the 
Court of Quarter Sessions for the county 
of Sussex to shew cause why the said 
Court should not hear and determine 
according to law an appeal from a convic- 
tion of the applicant by a Court of sum- 
mary jurisdiction sitting at New Shore - 
Lam in the said county. 

The applicant was convicted on Feb- 
ruary 12, 1905, " for that he did drive a 
motor car at a speed exceeding twenty 
miles per hour," and was adjudged to 
" forfeit and pay the sum of one pound," 



and to pay to the informant the sum of 
18tf. for costs, *' and in default of payment 
that he be imprisoned for the space of 
fourteen days." 

The applicant appealed to the Court of 
quarter sessions, relying on section 11, 
sub-section 2 of the Motor Car Act, 
1903.1 

The Court of quarter sessions held 
that there was no jurisdiction to hear 
the appeal as the fine did not exceed 
2O9., and the amount of the costs ordered 
to be paid — namely, 18s. — could not be 
added to it for the purpose of bringing 
the total sum within the section. 

Avory, K.C, and Moresby White, for 
the applicant. — The applicant has been 
'^ adjudged to pay a fine exceeding 208." 
Prima facie the application is not sup- 
ported by the language of the section, but 
the section must be interpreted by the 
aid of the Summary Jurisdiction Acts. 
Beg, V. Warwickshire Justices [l856] *^ 
decided that the '^sum adjudged to be 
paid" must be calculated excKisively of 
the costs ; but that case was decided under 
the Cruelty to Animals Act, 1849 (12 & 
13 Yict. c. 92), and turned upon the 
particular words of sections 14 and 25 
of that Act. The Summary Jurisdiction 
Acts were intended to alter the law in 
that respect. Section 49 of the Act of 
1879 defines ''fine" as including any 
pecuniary penalty or pecuniary forfeiture, 
or pecuniary compensation payable under a 
conviction. The same section defines the 
expression ''sum adjudged to be paid" as 
including " any costs adjudged to be paid 
by the conviction or order." 

Lord Alvebstone, C.J. — I am of 
opinion that there should be no rule in 
this case. Section 1 1 of the Motor Car 
Act, 1903, is clear. An appeal is allowed 
where the fine exceeds 20«. That is a 
very small sum. The costs in any case 
would practically amount to 209., or at 

(1) Motor Car Act, 1903, s. 11, sub-R. 2 : 
" Any person adjudged to pay a fine exceedinpr 
twenty ahillings under this Act may appeal 
against the conviction, in the same manner as 
he may appeal if ordered to be imprisoned 
without the option of a fine.** 

(2) 26 L. J. M.O. 119 ; 6 E. & B. 837. 
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least to a considerable fraction of that 
sum. That being so, ought it to l)e said 
that the amount of the costs is to be in- 
cluded as part of the 6ne 1 I think not. 
Reg. V, Warwickshire Justices^ was de- 
cided before the passing of the Summary 
Jurisdiction Act, 1879, and in support 
of the application it is contended that the 
Act of 1879 has altered the law as laid 
down in that case. If it has altered it, it 
has done so adversely to the contention 
upon behalf of the applicant. In the 
interpretation clause (section 49) a dis- 
tinction is drawn between '^fine" and 
**sum adjudged to be paid." In Iteg. v, 
Warunckshire Jiutices* the Court held 
that the wordsin section 14 of the Cruelty 
to Animals Act, 1849, did not include costs. 
There was nothing very special in the 
language of the section under which the 
proceedings were taken ; it is quite as wide 
as the language of the Summary Jurisdic- 
tion Act, 1879. If under the Act of 
1903 the fine may be increased by the 
addition of the costs for the purpose of 
arriving at the limit of 20s, the Act 
would practically allow an appeal in 
every case. I think that the language of 
the Act is so clear that we ought not to 
grant a rule in this case. 

Kennedy, J. — I agree. 

BiDLET, J. — I am of the same opinion. 
AppliccUion refused. 

Solicitors— Firth k Co., for applicant. 

[Rfported by J. K Aldom, Egq., 
.Barrifter-a t • Law.% 



[IN THE COURT OP APPEAL.] 
Collins, M.R. . 
Stirling, L.J. I -, 



Jackson v, Wimbledon 
I Ueban Council. 



Mathew, L.J. 
1905. I 

April 7. J 

[T4 L. J. K.B. 641.] 
Local Government — Drain or Sewer — 
Pipe Draining Several HoiLses of Same 
Owner — Drainage Passing through Single 
Privoile Drain to Public Setoer — lAahilUy 
to Repair— Public Health Act, 1875 (38 
& 39 Vict, c. 55), ss. 4 and ^l—Publie 
Health Acts Amendment Act, 1890 (53 ^ 
54 Vict, c, 59), s, 19. 

A pipe conveying the drainage from 
several houses belonging to one oumer, 
which is a sewer toithin the meaning of 
section 4 of the Public Health Act, 1875, 
does not cease to be so, and become a single 
private drain within the meaning of see- 
tion 19 of the Public Health Acts Amend- 
ment Act, 1890, a/fid so repairable by the 
owner of the houses, because the seu^age 
from it passes on its way to the puUie 
sewer through a single private drain 
conveying the drainagefrom houses beUmg- 
ing to different oumers to which section 19 
of the Act of 1890 applies. 

Judgmsntof Divisional Court ([1904] 
M.C. 140; 73 L. J. K.B. 428; [1904] 
2 K.B. 359) affirmed. 

Appeal hy the urhan council from the 
decision of a Divisional Court (Lord Alver- 
stone, C.J., Wills, J., and Kennedy, J.) 
upon a Case stated by Justices of the 
county of Surrey. 

On August 8, 1903, the appellant in 
the Court below was summoned for 
that he did make default in payment 
of the sum of 35/. Is. due and owing 
from the appellant to the respondentSt 
being the amount of expenses incurred 
by the respondents in the execution 
of certain works in relaying the main 
drain at the rear of Nos. 51, 53, 55, 57, 
59, 61, 63, 65, 67, 69, 71, and 73 Hartfield 
Crescent, Wimbledon, and also did make 
default in payment of 13/. Is. 5d., being a 
proportion of the expenses incurred by 
the respondents in the execution of 
certain works in relaying a single private 
drain connecting the said house No. 73 
and a certain other house — to wit,No. 75 
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— ^belonging to a diflferent owner with a 
certain public sewer. 

On the north side of Hartfield 
Orescenty which runs from east to west, 
are sixteen houses numbered with odd 
numbers from 51 to 81, both inclusive, 
No. 51 being the most easterly and 
No. 81 the most westerly. The appel- 
lant is the owner of twelve of the said 
houses — namely, the houses numbered 
51 to 73. A Mr. Holliday is owner of the 
house No. 75, and a Mrs. Eysoldt is the 
owner of the three houses numbered 
77, 79, and 81. At the rear of the said 
sixteen houses, all of which face the south, 
runs the full length of a main or common 
drain from east to west, which is con- 
nected with the public sewer in Hartfield 
Orescent by a branch drain (hereinafter 
caUed ''branch drain BA") running from 
north to south between the house num- 
bered 73 and the house numbered 75 at 
about right-angles to Hartfield Orescent 
under a narrow piece of land between the 
two houses which is unbuilt upon. Each 
of the sixteen houses connects at the rear 
with the main or common drain by means 
of branch drains which convey the sewage 
firom each of the houses to the main or 
common drain, and thence through the 
branch drain £A into the public sewer in 
Hartfield Orescent. The main or common 
drain at the rear of the houses Nos. 51 
to 81 and the branch drain BA are con- 
structed wholly upon private property. 

Part III. of the Public Health Acts 
Amendment Act, 1890, which includes 
section 19 of the Act, has been adopted 
in the respondents' district. 

On November 26, 1902, a written 
application was made by certain persons 
to the respondents acting as the local 
authority under the Public Health Act, 
1875, stating that the drains on or 
belonging to the premises Nos. 77 to 81 
(odd numbers) inclusive were a nuisance 
and injurious to health, and requesting 
the respondents, in pursuance of the pro- 
visions of the said Act, to empower their 
surveyor or inspector of nuisances to 
enter the said premises and cause the 
ground to be opened and examined, after 
due notice to the occupiers of such pre- 
mises. 



Acting in pursuance ot section 41 of 
the said Act,^ the respondents, as such 

(1) By section 41 of the Pablio Health Act, 
1875: *'0n the written application of any 
person to a local authority, stating that any 
drain watercloset earthcloset privy ashpit or 
cesspool on or belon^ng to any premises within 
their district is a nnisanoe or injarious to health 
(bnt not otherwise), the local authority may, by 
writiog, empof^er their surveyor or inspector 
of nuisances, after twenty-four hoars' written 
notice to the occupier of such premises, or in case 
of emergency without notice, to enter such pre- 
mises, with or without assistants, and cause the 
ground to be opened, and examine such drain 
watercloset earthcloset privy ashpit or cesspool. 
If the drain watercloset earthcloset privy ashpit 
or cesspool on examination is found to be in 
proper condition, he shall cause the ground to 
be closed, and any damage done to be made 
good as soon as can be, and the expenses of the 
works shall be defrayed by the local authority. 
If the drain watercloset earthcloset privy 
ashpit or cesspool on examination appear to 
be in bad condition, or to require alteration or 
amendment, the local authority shall forthwith 
cause notice in writing to be given to the owner 
or occupier of the premises requiring him forth- 
with or within a reasonable time therein 
specified to do the necessary works; and if 
such notice is not complied with, the person to 
whom it is given shall be liable to a penalty not 
exceeding ten shillings for every day daring 
which he continues to make default, and the 
local authority may, if they think fit, execute 
such works, and may recover in a summary 
manner from the owner the expenses incurred 
by them in so doing, or may by order declare 
the same to be private improvement expenses." 

By section 4 : " * Drain ' means any drain of 
and used for the drainage of one building only, 
or premises within the same curtilage, and made 
merely for the purpose of communicating there- 
from with a cesspool or other like receptacle for 
drainage, or with a sewer into which the drain- 
age of two or more buildings or premises ooca- 
pied by different persons is conveyed." 

** * Sewer* includes sewers and drains of every 
description, except drains to which the word 
'drain' interpreted as aforesaid applies, and 
except drains vested in or under the control of 
any authority having the management of roads 
and not being a local authority under this Act." 

By section 19, sub-section 1 of the Public 
Health Acts Amendment Act, 1890: *< Where 
two or more houses belonging to different 
owners are connected with a public sewer by a 
single private drain, an application may be 
made under section forty-one of the Public 
Health Act, 1875 (relating to complaints as to 
nuisances from drains), and the local authority 
may recover any expenses iocurrcd by them in 
executing any works under the powers conferred 
on them by that section from the owners of 
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local authority, on December 10, 1902, 
by writing empowered their inspector of 
nuisances, after twenty-four hours' written 
notice to the occupiers of the premises and 
such other premises as might be by him 
found necessary, to enter such premises 
and cause the said ground to be opened 
and examine such drains. In pursuance 
of such authority the inspector of 
nuisances opened up the drains at the 
rear of Nos. 77 to 81 (odd numbers) 
inclusive, and upon such examination 
found that it was necessary for the drain 
at the rear of Nos. 75 and 51 to 73 (odd 
numbers) inclusive to be also opened up 
and examined. Being empowered by the 
respondents to open up such other drains, 
the inspector, after due notice to the 
occupiers, entered such premises and 
opened up the drains. The whole of the 
main or common drain appeared to be in 
a bad condition and to require alteration 
and amendment, and the inspector duly 
represented such fact to the respondents. 

The respondents, acting upon such re- 
presentation, forthwith caused notice in 
writing to be given to the owners or 
occupiers of all the sixteen houses requir- 
ing them forthwith or within a reasonable 
time therein specified to do the necessary 
works. 

The owners of the premises Nos. 75, 
77, 79, and 81 duly executed the works 
required by the respondents to their satis- 
faction, so far as such works affected the 
main or common drain at the rear of 
their premises, but made default in exe- 
cuting the works required to the branch 
drain BA. The appellant, as the owner 
of the houses Nos. 51 to 73, did not 
comply with such notice, but made default 
in executing the works so required to be 
done to the branch drain BA, and the 
main or common drain at the rear of the 
houses Nos. 51 to 73; and the respon- 
dents duly executed such works, and their 
surveyor duly made an apportionment of 

the houses in such shares and proportions as 
shall be settled by their surveyor or (in case of 
dispute) by a Court of summary jurisdiction." 

By sub-section 3 : ♦' For the purposes of this 
section the expression * drain' includes a 
drain used for the drainage of more than one 
building." 



the expenses of such works by appor- 
tioning the expense of the branch drain 
BA amongst the owners of the sixteen 
houses — namely, upon the appellant in 
respect of his ownership of the houses 
Nos. 51 to 73, upon Mr. Holliday in 
respect of the ownership of the house 
No. 75, and upon Mrs. Eysoldt in respect 
of her ownership of the houses Nos. 77, 
79, and 81, and also apportioned the cost 
of the works executed to the main or 
common drain at the rear of Nos. 51 
to 73 upon the appellant. 

The appellant did not within the re- 
quired statutory period of three months 
dispute such apportionment, and the same 
has now become binding and conclusive. 
Formal demand was duly made by the 
respondents, acting as the local authority, 
on the appellant for payment of the sum 
of 35Z. Itf., being the amount apportioned 
in respect of the works executed to the 
main or common drain at the rear of 
Nos. 51 to 73, and the sum of 13/. la. 5d. 
as his proportion of the expenses of the 
works executed to the branch drain BA. 
The appellant made default in complying 
with such demand, and the respondents 
on August 8, 1903, duly laid their com- 
plaint before the Justices. 

There was no dispute between the 
parties as to the amounts claimed by the 
respondents, and for the purpose of this 
case these must be taken to be agreed. 

At the hearing before the Justices it 
was admitted on behalf of the appellant 
that the branch drain BA was a single 
private drain within the meaning of sec- 
tion 19 of the Act of 1890, but it was 
contended on his behalf that the main or 
common drain at the rear of the houses 
Nos. 51 to 73 was a sewer within the 
meaning of section 4 of the Public Health 
Act, 1875, and not a single private drain 
connecting two or more houses belonging 
to different owners with a public sewer 
within the meaning of section 19 of the 
Act of 1890.1 

On behalf of the respondents it was 
contended that it ig necessary to have 
regard to the entire system of drainage 
discharging into the public sewer, and 
that such system of drainage compre- 
hended the drainage of the whole of 
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the houses Nos. 51 to 81, belonging to 
different owners, and formed, in £u;t, one 
entire drain connecting the whole of the 
sixteen houses with the public sewer; 
that, therefore, the main or common drain 
at the rear of the houses Nos. 51 
to 81, and the branch drain BA, were 
capable of being dealt with under 
section 19 of the Act of 1890 ' as a single 
private drain within the meaning of tkekt 
section. 

The Justices decided that the main or 
common drain at the rear of the houses 
Nos. 51 to 73 was a single private drain 
within the meaning of section 19 of the 
Public Health Acts Amendment Act, 
1890.1 

The Divisional Court held that the 
decision of the Justices was wrong, and 
that the common pipe at the rear of Nos. 
51 to 73 was a sewer within the meaning 
of section 4 of the Public Health Act, 
1875.1 

The urban council appealed, 

Macmorrany K.Cy and Gwrgt Hum- 
phrey8jfov the urban council.— The pipe 
conveying the sewage to the public sewer 
from the twelve houses belonging to 
the present respondent must be treated 
as one pipe, and it cannot, for the 
purpose of allowing the owner of the 
houses at the further end of the pipe 
to escape from liability for its repair, be 
divided into two parts, as to the lower 
part of which it is admitted that it is a 
single private drain, while as to the upper 
it i& contended that it remains a sewer. 
It could not have been the intention of 
the Legislature that this result should be 
brought about by section 19 of the Act of 
1890. The true effect of that section is 
that, as soon as one of several houses 
belonging to one owner and connected 
with the public sewer by one common 
pipe, passes into different ownership, the 
pipe becomes a single private drain to 
which the section applies. As it is 
admitted that the part of the pipe com- 
municating with the public sewer is a 
single private drain it follows that the 
whole length of the pipe draining the 
whole of the houses is a single private 
drain. The case is governed by the 



decision of this Court in Thompson v 
JScdea Corporation [l904j,^ approving JSasi- 
bourne Corporation v. Bradford [l896].' 

Sylvain Mayer^ for the respondent. — 
When the respondent came into posses- 
sion of the twelve houses in question, the 
pipe draining them was a sewer within 
the meaning of section 4 of the Public 
Health Act, 1875, and repairable by the 
local authority. The Court are bound to 
deal with the matter upon that footing — 
Kershaw v. Taylor [l895].* That position 
of affairs as between the respondent and 
the local authority has never been altered. 
The pipe has never become anything 
other than a sewer, and is still a sewer 
repairable by the local authority. The 
case does not fall within section 19 of the 
Act of 1890 at all. That section only 
deals with cases where there are two or 
more houses belonging to different owners 
connected with a public sewer by a single 
private drain. The respondent's houses 
are not so connected. The single private 
drain does not touch any of the houses of 
the respondent, and so cannot connect 
them with anything. In Eastbourne 
Corporation v. Bradford • Wills, J., said 
that, if two or more houses situated as 
the houses were situated in that case 
belonged to one owner, the section could 
not apply-Hsee Hsaver*s Executors v. 
Ftdham Borough Council [l9J4].* There 
is no reason why the drainage system of 
the houses must necessarily be treated as 
a whole. On the contrary, a part of a 
pipe for drainage may be a sewer and 
another part a drain. In Beckwiham 
Urban Council v. Wood [1896] ^ Wills, J., 
decided this to be so in terms, and with- 
drew certain expressions he had previously 
used in Travis v. UUey [1893]^ which 
appeared to be to a contrary effect. 

Macmorran^ K,C.^ in reply.— tSub-sec- 
tion 3 of section 19 of the Act of 1890. 
provides that for the purposes of the 
section the expression " drain " includes 

(2) Ante, p. 39; 74 L. J. K.B. 130; [19031 
1 KB. 110. ^ -" 

(3) 65 L. J. Q.B. 671 ; [1896] 2 Q.B. 205. 

(4) 64 L. J. M.C. 245 ; [1895] 2 Q.B. 471. 

(5) [1904] M.C. 230; 73 L. J. K.B. 715; 
[1904] 2 K.B. 383. 

(6) 60 J. P. 490. 

(7) 63 L. J. M C. 48 : [1894] 1 Q.B. 233. 

P 
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a drain used for the drainage of more 
than one building, and the intention of 
the Legifilatnre was to deal with all cases 
in whidi the ownership of two or more 
houses using a common pipe for carr jiog 
their drainage into a public sewer be- 
comes divided, and to relieve the local 
authority of the obligation to repair the 
drainage system, and to throw it upon 
the owners. As soon as any one of a 
number of houses so drained passes into 
the hands of a different owner the section 
applies, and then by sub-section 3 the 
whole system of drainage comes within 
the meaning of the expression ** drain." 

Collins, M.B. — ^This is an appeal firom 
the decision of the Divisional Court in a 
question arising upon the construction 
of section 19 of the Public Health Acts 
Amendment Act, 1890. That section 
has frequently been the subject-matter of 
discussion, and we have had to deal with 
it recently in this Court in the case of 
Thompaan v. JScdea CorfCfraivm? In 
that case this Court foUowed the decision 
in Eas&Kmr'M Corporaiion v. Brcutford* 
now really the leading case on the subject, 
in which the Lord Chief Justice (Lord 
Russell of Killowen) and Mr. Justice 
Wills delivered elaborate and instructive 
judgments. Mr. Justice Wills has taken 
part in a great number of the cases in 
which questions have arisen similar to 
that which arises in the present case, and 
was a party to the decision which we are 
now called upon to review. 

Section 19 of the Public Health Acts 
Amendment Act, 1890, applies the pro- 
visions of section 41 of the Public Health 
Act, 1875, to cases "where two or more 
houses belonging to different owners are 
connected with a public sewer by a single 
private drain," and provides that the 
expenses of repairing such a single 
private drain may be recovered by the 
local authority from the owners of the 
houses in such shares and proportions as 
shall be settled by their surveyor or by a 
Court of summary jurisdiction. In this 
case we have, in the first place, a pipe, 
which is admitted to be a single private 
drain, which runs from a manhole at the 
back of certain houses under a narrow 



piece of land between two of the houses 
down a line at right-angles to the street, 
and connects with the main public sewer, 
which is in the street. On each side of 
the line of this single private drain are 
houses. On the right-hand side all the 
houses, twelve in number, belong to one 
owner, the respondent upon this appeal. 
On the left-hand side there are four 
houses belonging, as to the three furthest 
from the line of the single private drain, 
to one owner, and as to the fourth, the 
one next to the single private drain, 
to another owner. Into the manhole 
from which this single private drain 
runs to the public sewer the drain- 
age from the four houses on the left, 
three belonging to one owner and the 
fourth to another, is led by one common 
pipe, and into the same manhole by 
another pipe coming from the other side 
is led the drains^e of all the twelve 
houses on the right-hand side belonging 
to the respondent in the appeal ; and it is 
common ground that from the manhole 
all the sewage from both the sets of 
houses is led by the drain, which is 
admitted to be a single private drain, into 
the public sewer in the street. 

The main contention on the part 
of the local authority is that, by virtue 
of the fact that in a portion of its 
course all the sewage from each and all of 
these houses traverses a single private 
drain on its way to the sewer, all the 
houses on both sides are brought within 
the words of the section, ''Where two or 
more houses belonging to different owners 
are connected with a public sewer by a 
single private drain." It is said that 
taking the whole number of houses 
together, a number of houses belonging 
to different owners are in the last resort 
connected with the public sewer by means 
of a single private drain, and so satisfy the 
words of the section, and let in the 
liability of all the owners of the houses 
with respect to the repairs which have 
been done. It seems to me that there is 
a short answer to this contention, and 
it is that given in the case of EcKt- 
bourne Corporation v. Bradford^ and 
in the judgment in the Court below in 
this case — namely, that the part of the 
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pipe on which the repairs are executed 
must, in order that the provisions of 
49ection 41 of l^e Public Health Act^ 
1875, may be applied to it by section 19 
of the Act of 1890, and that the ohliga* 
tion to repair it may be thrown upon the 
owners, itself be a part of a single private 
drain. It is of no use for a local autho- 
rity to point to repairs effected on a pipe 
whick is not, at the place where the 
repairs were effected, a single private 
drains and the local authority cannot 
bring that pipe within the definition of a 
single private drain merely by virtue of 
the fact that that pipe ultimately fisklls into 
a single private drain, and that the sewage 
from it js carried on a part of its course 
through a single private drain. The place 
to be repair^ must itself be a single 
private drain, and therefore if, at the 
point where the repairs were done in 
respect of which the daim is now made, 
the pipe on which they were done, 
although it leads sewage into a single 
private drain, was not itself a single 
private drain, the section does not throw 
upon the owner the obligation for the 
repairs of that part of the drainage system. 
Now the pipe which takes the drainage of 
the twelve houses on the right-hand side 
to the manhole takes the drainage of houses 
belonging to one owner only, and through 
the whole of its length the sewage which 
passes through it is sewage from houses 
not belonging to different owners, but 
belonging to one owner. The law as it 
stood before section 19 of the Act of 1890 
was passed constituted that pipe, taking 
as it did the drainage of more than one 
house, a sewer. Is there anything to take 
it out of the category of a sewer ? Sec- 
tion 19 of the Act of 1890 does not take 
it out of that category unless it can be 
shewn that it is a single private drain 
connecting two or more houses belonging 
to different owners with a public sewer. 
As I have pointed out, that is the subject- 
matter to which section 19 of the Act of 
1890 applies, and unless at the place 
where the works are executed it can be 
shewn that the pipe on which the works 
are executed is itself a single private drain 
within the meaning of the section, and 
the works executed in respect of which 



the diargee are made are workd on a 
single private, diaan within the meaning of 
the section, the section doe» not apply. 
The Lord Chief Justice and Mr. Justice 
Wills in their judgments in the Divisional 
Court followed up the oourqe of the pipe 
to the public sewer, «nd held— «nd I see 
no answer to their view-rthat, beoi^iiBe at 
a certain part of its transit the sewage 
from the pipe passed through a single 
private drain, that did not siSSce to con- 
stitute the anterior part of the pipe^ 
before it got to the manhole, a eingle 
private drain. Unless there is some 
magic in the iaet that the pipe disohiirges 
the sewage into a single private dnun, 
which changes the whole of the nature of 
the 4xmduit through which the sewage 
passes to the single private drain, thereat 
of the pipe is regulated by the existing^- 
law, and is not in any way affected^ 
by section 19 of the Act of 1890, which 
deals with the passage of sewage from 
houses belonging to different owners. 
Unless that section has altered the legal 
position of the pipe, there is nothing to 
prevent it frY>m bemg what it was bdTore^ 
that section was passed — namely, a sewer, 
inasmuch as it carried the drainage of 
more than one house. I think, therefore, 
that the judgment of the Divisional 
Court was right, and I entirely agree 
with the reasons which were given for it. 
Those reasons are in strict conformity, as 
it seems to me, with the decisions in 
EasibowrM Oarpcrcaion ▼. Bradford^ and 
Thompson v. £odes Corporation.^ 

The case was argued before us on a 
previous occasion, and it was sent back to 
the Justices in order to clear up the ques- 
tion whether the houses to the right of 
the manhole, which now all belong to the 
respondent in this appeal, had at one time 
belonged to different owners, the sugges- 
tion l^ing that, if they had at one time 
belonged to different owners, it might be 
that the question might have had to be 
decided with reference to that fact. It is 
not necessary to consider what the effect 
would have been if the facts had been so 
ascertained. The Justices have not found 
anything at all inconsistent with the 
ownership having been, ever since the 
houses were first built, that of one .person. 
p2 
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But it is enough to say that the presump- 
tion is that they have always been in one 
ownership, and there is no evidence before 
us, even as the result of sending the case 
back to the Justices, to displace that pre- 
sumption. Moreover, it seems to me that 
tbe onus was upon the person setting 
vp the contention that the position of 
matters might be different if the houses 
had at some time belonged to different 
owners, to make that point good. There- 
fore I think we are bound to decide the 
ease upon the hypothesis that the houses 
to the right of the manhole have always 
been the property of one owner, and, 
deciding it upon that hypothesis, it seems 
to me that the decision of the Divisional 
C6urt was perfectly right, and that the 
appeal fidls. 

Stiblikq, L.J. — I am of the same 
opinion, for the reasons given by the 
Master of the Bolls and in the judgments 
of the Divisional Court. 

Mathsw, L.J. — ^I am of the same 
opinion. The argument on behalf of the 
local authority was that, upon the as- 
sumption that the pipe in question was a 
sewer before the Act of 1890 was passed, 
its nature has been changed because the 
drainage now passes in part of its course 
into what is admitted to be a single private 
drain. On turning to the statute, I find 
no authority in it for saying that any such 
transmutation was intended or made by 
the Legislature. The whole question is 
whether this pipe was a sewer before the 
Act of 1890, and whether its character in 
that respect has been altered by anything 
in that Act. The definition in section 4 
of the Public Health Act, 1875, makes it 
quite clear that this pipe was a sewer 
before the Act of 1890. Has it ceased to 
be a sewer by reason of the Act? It 
seems to me it cannot be so treated, 
because section 19 of the Act is confined 
to cases in which two or more houses 
belong to different persons. If any one 
of these twelve houses were sold a differ- 
ent question would arise ; but it appears 
clear that for many years the houses have 
been in one ownership, and it has not 
been shewn that they ever were in differ- 
ent ownerships. That being so, the Act 



of 1890 does not apply to the case at all, 
and in accordance with the previously 
existing law the pipe draining these twelve 
houses, though in point of &ct a drain, is 
in point of law a sewer and not a drain. 
Appeal diamUaed, 

Solicitors — Sharpe, Parker, Pritchards, Barham 
& Lawford, agents for B. H. 8. Batter- 
worth, Wimbledon, for nrban counoil; 
W. W. Young, Son & Ward, for respondent 
in the appeal. 

IReported hy Joseph SmiHk^ Esq,, 
BarrUter-at'LaK^, ' 



Loan Alverstone, C.J. ^ 
Kbitnedy. J. I Mile End 

EiDLET, J. > Guardians v. 

1905. I Siiis. 

Feb. 2. J 

[74 L. J. K.B. 647.] 

Poor Law — Pauper — Diaohedience to 
Order of Workhouse Officer— '' Mie- 
behaviour" — Poor Belief Act, 1816 
(56 Geo, 3. c. 137), a. 5. 

A refueal by a pauper when ouUide a 
workhouse to obey a lawful order to go to 
another workhouse is not '' misbehainour " 
wUhin the meaning of section 5 of the 
Poor Belief Act, 1815. 

Case stated by a Metropolitan magis- 
trate. 

An information was laid charging the 
respondent for that he, being a person 
maintained in a pubhc worichouse, had 
been guilty of misbehaviour. 

On November 17, 1892, under the 
authority of the Poor Law Amendment 
Act, 1849 (12 & 13 Vict. c. 103), s. U, as 
amended by the Divided Parishes and 
Poor Law Amendment Act, 1876 (39 & 
40 Vict. c. 61), s. 22, the appellants, with 
the sanction of the Local Government 
Board, entered into a contract with the 
Kensington Guardians whereby able- 
bodied paupers chargeable to the appel- 
lants might be received and maintained 
in the workhouse belonging to the Ken- 
sington Guardians. 

The respondent was admitted to the 
appellants' workhouse at Mile End on 
August 31, 1904, and, being an able- 
bodied pauper, was on the following day 
ordered verbally to go to the Kensington 
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Mile End Ouabdians v. Sims. 

GoardiaDB' Workhouse at Nottiog Hill, 
and at the same time an order for admis- 
sion was handed to him to take with him. 

The respondent refused to go to the 
Notting Hill Workhouse, saying that he 
would go to Blackheath, and when in the 
street he left the workhouse official who 
was to have accompanied him to Notting 
Hill. 

He did not go to the Netting Hill 
Workhouse, but on September 3 was 
admitted to the Mile End Workhouse 
and again became chargeable to the appel- 
lants. 

He was then given into custody and 
charged before the nngistrates with mis- 
behaviour under the Poor Relief Act, 
1815, 8. 5, which is (so far as material) as 
fbUows : '* in case any person . . . main- 
tained in any public workhouse . . . 
shall refuse to work at any work • . . 
suited to his . . . age, strength and 
capacity, or shall be guilty of drunken- 
ness or other misbehaviour, every such 
person " shall be liable to hard labour on 
conviction. 

The appellants contended that the 
wilful disobedience to a lawful order of 
an officer of their workhouse was mis- 
behaviour within the section. 

The magistrate held that the behaviour 
must be ejtudem generis with drunken- 
ness, and that disorderly, violent, or offen- 
sive conduct was meant, and he was 
fortified in his opinion by the fact that 
refusal to work was made a specific 
offence, which would have been unneces- 
sary if disobedience to an order was 
misbehaviour. Further provision was 
made in case of disobedience bv article 127 
of the General Consolidated Order of 
July 24, 1847, for any pauper who, being 
an inmate of a workhouse, shall wilfully 
disobey any lawful order of any officer of 
the workhouse is to be deemed disorderly. 
Under article 129 the master may punish 
disorderly paupers by restrictions as to 
diet. He therefore dismissed the informa- 
tion. 

JR. Cunningham Glen and A, A. Bethune^ 
for the appellants. — The question is 
whether or not the disobedience to an 
order of an officer of the workhouse by a 
pauper constitutes "misbehaviour" within 



section 5 of the Poor BeUef Act, 1815. 
That section provides that if any person 
maintained in any workhouse refuses to 
work, *' or shall be guilty of drunkenness 
or other misbehaviour," he shall, on being 
convicted, be sent to hard labour. Tha^ 
learned magistrate has held that the* 
word " misbehaviour " is not necessarily 
ejuadem generis with refusal to work or 
drunkenness. It may be constituted by 
any disobedience to a lawful order by an 
officer of the guardians. Although the 
pauper was outside the walls of the work- 
house at the time of his disobedience, it 
was none the less disobedience to a lawful 
order, and therefore a breach of discipUne. 
The ConsoUdated Order of 1847 only 
enables masters of workhouses to deal 
with light cases. It does not apply 
where the misbehaviour is outside this 
workhouse. 

The respondent did not appear. 

LoBD Alvbbstone, C.J. — In my opinion 
the magistrate was right. We are asked 
to apply to the present case a section of a 
criminal nature contained in a statute 
passed when a different set of circum- 
stances eziBted. At the time the statute 
was passed there was only one workhouse, 
and no question of removal could arise. 
It is quite obvious that there are a great 
many cases of misbehaviour which would 
amount to disorderly conduct in a work- 
house, and would be so dealt with per- 
fectly properly. But we are askea to 
extend the section to the case of a man 
wrongfully objecting to go to another 
workhouse. Orders have been made giving 
the authorities power to deal with that 
offence, and I think it would be straining 
the statute in question to hold that it 
was applicable to it. 

' Kennedy, J. — I am of the same 
opinion. 

RiDLET, J. — I agree. 

Appeal dismissed* 

Solicitor— 0. V. Whitgreave, for the appellaDt. 

IReported by J. E, Aldo\i$, Etq^ 
BarrUter-at'Law, 
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[CROWN CASE RESERVED.] 

A^rif 8. } ^^^ ^- OhiJ^^^'* 

[74 L. J. K.B. 591.] 

CnmiwdlAiw^Faliifiocaum of Accounts 
-^OmiUing <md Concurring in OmiUing 
Material Particulars from Book—Slips 
with JEntries Omitted sent frtm Paris to 
London — Entries made by Employer in 
Cash Account Book in London from Slips 
— Jurisdiction — Falsification of Accounts 
Act, 1875 (38 <£ 39 Vict. c. 24), s. 1. 

The prisoner was employed in Paris to 
receive moTiey on account of his employers 
in London, It was hisd/tity to pay money 
so received into a hank, to enter on sHps 
an account of aU such sums, and to send 
those dips to London. A cash account 
hook was kept in London into which thost 
slips were entered by one of the prisoner's 
employers. The prisoner received various 
sums of money which he kept and inten- 
iionally omitted from the slips sent to 
London, knounng that entries omitted on 
ihs slips would likevnse be omitted from the 
cash account book kept in London, as they 
in fact were .—Held (Kennedy, J., and 
Channkll, J., doubting), ^t the prisoner 
was properly convicted under the FcM- 
fieation of Accounts Act, 1875, s. 1, of omit- 
ting and concurring in omitting the entries 
in the cash account book in London^ and 
that as the offence was complied in London, 
where the slips were received, the Cowrt had 
jurisdiction to try the case. 

Case stated by the Common Serjeant of 
London. 

The prisoner was tried at the Central 
Criminal Court on an indictment charging 
him under section 1 of the Falsification 
of Accounts Act, 1875,^ as a clerk or 

• Ciwow, LordAlver8tone,O.J.,Lawrance, J., 
Kennedy, J., Ridley, J., and Channell, J. 

(1) Falsification of Accounts Act, 1876, s. 1 : 
" If any clerk, ofl5cer, or servant, or any person 
employed or acting in the capacity of a clerk, 
officer, or servant, shall wilfully and with intent 
to defraud destroy, alter, mutilate, or folsify 
any book, paper, writing, valuable security or 
account which belongs to or is in the possession 
of his employer, or has been received by him 
for or on behalf of his employer, or shall wil- 
fully and with intent to defraud make or 
concur in making any false entry in, or omit 
or alter or concur in omitting or altering, any 



servant, with omitting and concurring in 
omitting material particulars fix>m a ^x>k 
belonging to his employers with intent to 
defraud. The first count charged that 
the prisoner on February 13, 1904, was 
employed and acting in the capacity of 
derk and servant to Charles Henry 
Saiidon and others, and that he then 
omitted certain material particulars from 
his employers' Paris cash account book — 
namely, the receipt of 146^. 15«. 6^. from 
one Robert de Rothschild. The second 
count charged that the prisoner on the 
same date, while he was clerk and servant 
to the said C. H. Sandon and others, 
omitted and concuired in omitting the 
same particulars from the same book. 
Other counts charged the prisoner with 
the same offence in respect of two other 
sums of money which he received on 
March 26, 1904, and December 16, 1904, 
respectively. 

It was proved that the prisoner was 
employed in Paris as a clerk or servant 
by a firm of tailors, Sandon k Co., of 
London, who had a branch establishment 
in Paris. He was paid a salary and 
commission upon orders, and received 
weekly remittances from London to meet 
expenses. It was his duty, among other 
things, to receive money on account of 
his employers at their shop in Paris, and 
to pay every day the sums so received 
into a Paris bank, and on every day on 
which he had received any such money 
to enter on slips furnished to him an 
account of every sum so received, and to 
transmit the same by post to the firm in 
London. A book, called the '' Paris cash 
account book," was kept in the office in 
London, shewing all the sums received 
and paid by the prisoner in Paris for his 
employers. The entries in this book were 
made by Mr. Moore, one of the partners 
in the firm of Sandon & Qo.; items of 
receipts being entered from the slips 
made out and transmitted to London by 
the prisoner, who knew that the book 
was so kept, and that items omitted by 
him in his daily slips would necessarily be 
omitted from that book. He himself from 

material particular from or in any sucb book 
or any document, or account, then in every such 
case the person so offending shall be guilty of a 
misdemeanour . . ." 
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time to time, when in London, went 
through the entries in that book with 
one of Sandon & Co/s clerks, and com- 
pared the entries with the slips he. had 
sent from Paris, and caused any entries 
to be corrected which he shewed to be 
wrong. The prisoner went through the 
book in this way in August, 1904, after 
the misappn^riation and omission from 
the book of two of the sums, mentioned in 
the indictment. On the dates stated in the 
indictment the prisoner received the three 
sums therein mentioned and fraudulently 
misappropriated them to his own use, and 
omitted each of them from the slips which 
he sent to London, The receipt of each 
of these sums was consequently omitted 
from the Paris cash account book. 

Counsel for the prisoner contended — 
first, that the prisoner could not upon 
this evidence be convicted of omitting or 
concurring in omitting particulars from 
the book referred to ; and secondly, that 
there was no jurisdiction in the Court to 
try the case, as the ofifence was not com- 
mitted in England. 

The Common Serjeant reserved these 
points, and directed the jury that if they 
were satisfied that the prisoner had 
fraudulently omitted from the slips re- 
turned to London the receipt of the sums 
he misappropriated, intending that they 
should be omitted from the Paris cash 
account book, and thereby caused such 
payments to be omitted in that book, 
and that his conduct and acts as above set 
out were a scheme of fraud, they should 
find the prisoner guilty. The jury con- 
victed the prisoner, but sentence was 
postponed pending the decision of the 
Court upon this Case. 

The question for the opinion of the 
Court was whether the prisoner could 
rightly be convicted on any and which of 
the counts in the indictment. 

A, E. Gill, for the prisoner. — No 
ofifence within the statute has been made 
out. The prisoner is charged with omit- 
ting material particulars from a book in 
London, whereas his only duty was to 
make out slips in Paris; the entries in 
the book were not made by a fellow- 
servant, but by his employer. He is not 
charged with omitting fjx)m the slips. In 



Eeg, V. BuU [i884],' which is relied upon 
for the prosecution, it appeared that two 
clerks made up the book. That case has 
no application where, as here, the master 
himself entered up the book from the 
slips. To bring the case within the statute 
the person who makes the entry must 
be the agent of the person charged, and 
in no view can the employer be said to 
be the prisoner's agent. 

Further, there was no jurisdiction to 
try this case, inasmuch as everything that 
made up the offence took place out of 
England. It is not a question of venue, 
and cases on venue are not authorities as 
to jurisdiction — British South African 
Co, V. Compcmhia ds Mozambique [l893],^ 
and judgment of Wright, J., in Beg, v. 
JBUis [1898]> 

[RiDLET, J., referred to the judgment 
of Bruce, J., in Beg. v. EUis.^] 

If an offence is commenced in one 
country and completed in another, it is 
triable in the country where it is com- 
pleted ; but in the present case the only 
omission was the omission from the slips 
in Paris, and the offence, so far as the 
prisoner was concerned, was completed 
there. 

[LoED Alverstone, C.J. — Is not the 
statement in the Case that the prisoner 
went through the entries from time to 
time in London and checked them against 
that contention 1] 

No. The omissions had long been com- 
pleted when the prisoner checked the 
entries in London. What took place in 
August, when he went through the entries, 
could have no effect on what took place in 
February and March, when the slips were 
sent from Paris. If he had concurred 
afterwards, that would be a different 
offence from that charged. 

[Lord Alverstone, C.J. — May not 
these slips be said to speak in London, 
although written in Paris, just the same 
as in speaking through a telephone 1 
Why is it not an act of omission if a slip 
which ought to contain five entries con- 
tains only four entries 1] 

That is not what is charged in the 

(2) 15 Ck)X CO. 564. 

(3) 63 L. J. Q.B. 70, 81 ; [1893] A.C. 602, 631. 

(4) [1899] M.C. 7, 13; 68 L. J. Q.B. 103, 
109 ; [1899] 1 Q.B. 230, 241. 
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indictment. That is the act owing to 
which the omissions were made in the 
book* Where the act charged is com* 
menced outside the jurisdiction, and is 
continued within the jurisdiction, there 
is jurisdiction to try the case here ; but 
when the act charged is completed out- 
side the jurisdiction, there is no jurisdic- 
tion to try the case in this country. 
Lord £llenborough*s judgment in Hex v. 
Johmon [i805]^ is no authority against 
this proposition. The ground of his deci- 
sion was that in order to oust the juris- 
diction of the King's Courts a more 
proper and sufficient jurisdiction must be 
shewn, for if there were no other mode 
of trial that alone would give the King's 
Courts jurisdiction. Hex v. Munton 
[1793] ^ is the chief authority on jurisdic- 
tion as opposed to venue. The principle 
is that if a person is bodily in a foreign 
Country he is not amenable to the juris- 
diction of the criminal Courts of this 
country unless he commits an act which 
is continued in this country. In the 
present case the omission was completed 
in Paris, and therefore there is no juris- 
diction to try the case in this country. 

[Stephen's History of the Criminal LaWf 
vol. ii. p. 9, and Eeg. v. Keyn [l876] ^ were 
also referred to.] 

B, D, Muir, for the prosecution. — As 
the act alleged against the prisoner is an 
act of omission, and not of commission, it 
is necessary to look at what the prisoner's 
duty was in reference to these slips. The 
whole object of the duty cast upon the 
prisoner to send the slips to London was 
that the books might be properly made 
up in London; and the prisoner knew 
this. Unless the omission took place in 
London, there was no object in the duty 
cast upon the prisoner. The omission 
was an omission to do something in 
London which would enable the clerks 
to keep the. books in a proper way. The 
position is just the same as if he had to 
deliver the book already made up in 
London. The question is what his duty 
was in London. If he delivered a book, 
whether weekly or yearly, which con- 
tained omissions, he had not fulfilled his 

(B) 29 State Trials, 81, at p. 410. 

(6) 1 Esp. 62. 

(7) 46 Ji. J. M.C. 17 ; 2 Ex. D. 63. 



duty, and he had committed the offence 
charged. In Reg. v. Davison [iS65l* 
Alderson, B., lays down that where the 
act complained of is an act of omission, 
the place where the offence was com- 
mitted is the place where the thing ought 
to have been done. Here the prisoner's 
duty was to post the slips from Paris to 
London. The prisoner was not indicted 
for falsifying the slips, for, so far as they 
went, they were true, but because they 
spoke in London of an omission. On this 
question Reg. v. BvUt ^ covers the pre- 
sent case. 

As to the question of jurisdiction » 
several cases shew that an act committed 
outside the jurisdiction, but taking effect 
within the jurisdiction, is triable at the 
place where it takes effect — see Bex v. 
Johnson ^ and cases cited there, and also 
Bex V. Brisac [l803].» What the slips 
spoke in London was of a fraudulent 
omission; the object was to cause the 
omission from the book by the person 
entering it up. If a man does an act by 
the hands of an innocent agent he, and 
not the innocent agent, is responsible for 
it — Chitty*8 Criminal Law (2nd ed.) 
vol. i. p. 191 . The cases on venue decided 
before the Criminal Law Act of 182S 
(7 Geo. 4. c. 64), ss. 12 and 13, are 
authorities on the question of jurisdiction 
also. In Bex v. Girdwood [i776] *® it was 
decided that in an indictment for sending 
a threatening letter the venue may be laid 
in the county where the prosecutor received 
it ; and in Bex v. Coomhes [i785 V * where a 
loaded pistol was fired from the land which 
killed a man at sea, it was held that the 
offender must be tried by the Admiralty 
jurisdiction, for the offence was committed 
where the death happened, and not where 
the cause of death arose. 

A. E, GUI, in reply. — It cannot be said 
that, if the book is made up in Paris and 
sent to London, the false entries are 
made in London. None of the cases cited 
are authorities that apply to the present' 
case, as they are all cases of venue. Bex 
V. Brisac^ is not an authority on juris- 
diction ; it is purely a case of venue — 

(8) 7 Cox C.C. 158, at p. 163. 
C9) 4 East, 164, 171. 

(10) 1 Leach C.C. 142. 

(11) 1 Leach C.C. 888. 
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whether the offence ought to he tried in 
the Court having Admiralty jurisdiction, 
or in the county where the offence was 
committed. 

Loan Alvbrstone, C.J. — In my opi- 
nion this conviction ought to be 
affirmed. The real point in the case 
is, what was the duty the prisoner had 
to perform, and what was the act done 
which is alleged to be the omitting or 
oonciurring in omitting the entries from 
the books ? The Falsification of Accounts 
Act, 1875, was framed in wide terms 
in order to include the class of fraud 
referred to in Beg, v. BuUy^ where the 
act was done by an innocent person. The 
duty of the prisoner was, according to 
the Case, '' to receive money on account 
of his employers at their shop in Paris 
and to pay every day the sums so re- 
ceived into a Paris bank and on every 
day on which he had received any such 
money to enter on slips furnished to him 
an account of every sum so received and 
transmit the same by post to the firm in 
London." I understand that was his 
duty, and it was to enable the '^ Paris cash 
account book " to be correctly made up by 
means of the information sent day by day 
through the post. In my judgment there 
is no difference between information sent 
through the post and that given by tele- 
phonic communication or given personally 
when the prisoner came to London. In the 
present case the information given on the 
slips was true as £iir as it went. But to 
indude three items in an account which 
purports to be a correct account, from 
which, however, a fourth item is omitted, 
must, in my opinion, mean that the 
person sending it tacitly says, '^This is 
what I have received, and no more." The 
Case continues that the entries in this 
book were made by one of the partners, 
the items of receipts being entered from 
the slips made out and transmitted to 
London by the prisoner, who knew that 
this book was so kept. I pause there to 
point out that there was no other infor- 
mation from which this book could be 
made up other than that contained in the 
slips. In order that an effectual check 
might be kept on the prisoner, it was 
absolutely essential that the entries should 



be properly made up, but that check was 
made ineffectual because the entries 
which were made were incomplete, as the 
prisoner had not sent correct slips. He 
has omitted to send, or has concuixed in 
omitting to send, the proper entries. 
The Case goes on to say that the prisoner 
fix>m time to time when in London went 
through the entries in that book and 
compared the entries with the slips he had 
sent from Paris, and caused any entries 
to be corrected which he shewed to be 
wrong. He went through the book in 
this way in August, 1904, after the mis- 
appropriation and omission from the book 
of two of the sums mentioned in the 
indictment. I think it would be quite 
sufficient to support the conviction in 
regard to these two sums that he stated 
in effect that these entries were correct, 
or concurred in their omission from the 
book. But I think the conviction might 
be justified even though the prisoner had 
not come to London. The Common 
Serjeant told the jury that if they were 
satisfied that the prisoner had fraudu- 
lently omitted from the slips returned to 
London the receipt of the sums he mis- 
appropriated, intending that they should 
be omitted from the '* Paris cash account 
book,'' and thereby caused such payments 
to be omitted in that book, and that his 
conduct and acts were a scheme of fraud, 
they should find him guilty. It seems to 
me that that is putting it in the strongest 
way in favour of the prisoner, and it could 
not be said that he was convicted upon 
wrong grounds. It was contended that, 
the entries having been made by the 
master, no offence had been committed 
within the words of the statute ; but that 
cannot be seriously pressed, as Heg. v. 
Butt ^ is sufficient to shew that the fact 
that the hand which made the entry was 
an innocent one makes no difference. 
Lord Coleridge decided that false entries 
made by an innocent person, under the 
direction of, or with the concurrence of 
the prisoner, came within the words of the 
statute. 

It was next argued that this Court had 
not jurisdiction to try the case. I think 
that the principle of the decision in Eex v. 
Munton^ applies to this case. There 
fidse claims by the defendant, by which 
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he had defrauded the Government, had 
been made by him in the returns sent by 
him from Antigua to the Navy Office in 
London. Lord Kenyon said *' that there 
was thereby an offence committed in 
London where such false returns were 
received, and where the fraud had been 
complete by their having been there 
allowed, upon which the jurisdiction of 
the Court attached." The only distinc- 
tion that can be suggested is be- 
tween an improper entry in the book 
occasioned by a false return, and an 
improper entry in the book occasioned by 
an omission from an otherwise genuine 
return. I cannot see the distinction. To 
omit an item in a return that purports to 
be a correct return is, in my opinion, as 
much to make a false return as if the per- 
son had actually falsified it. I think Bex 
V. Brisac ^ lays down the same principle. 
It may be that the language of tibe Judge 
in that case is not so strong on this point 
as Bex v. Munton ^ ; but still the ground 
of the decision was that, as the letter con- 
veying the false vouchers was received in 
Middlesex, the information could be tried 
in Middlesex. I think that this conviction 
should be affirmed. 

Lawbance, J. — I am of the same 
opinion, and I do not desire to add any- 
thing to the observations of my Lord. 

Kennedy, J. — I am not prepared to 
differ from the view which my Lord has 
taken, but I think it is a case of great 
difficulty. When a man has acted with 
gross dishonesty there is a danger that 
one should be inclined to try to see, not 
whether it comes near the line, but 
whether the statute does not completely 
cover the case. In the present case the 
prisoner is not charged with any act of 
wrongdoing to the slips themselves — he 
is chsurged with omitting or concurring in 
omitting from a book which was not 
under his control, or for which he was 
responsible. It was not even kept in the 
same country as that in which the prisoner 
lived. I agree that the offence is none 
the less punishable here, although the 
perpetration of it took place abroad, if 
an essential part of the offence was com- 
mitted in this country. One feels a little 



difficulty when, as in this case, a matt 
does a diahoneet act by omitting to send 
home correct accounts, but my difficulty 
is, can it be said that the mere fact of 
sending wrong information was to *' omit 
or alter or concur in omitting or altering 
any material particular from any such 
book" within the words of the section? 
One of my brothers has suggested this 
question to me. Suppose a person has 
made an omission from a cash book, could 
he be indicted for making an omission 
from the ledger 9 I confess I feel a doubt. 
But the jury have found in this case 
against the prisoner under the Common 
Serjeant's direction that if they were 
satisfied that the prisoner had fraudu- 
lently omitted from the slips returned to 
London the receipt of the sums he mis- 
appropriated, intending that they should 
be omitted from the '* Paris cash account 
book," they should find him guilty. If 
there was proper evidence of his inten- 
tion that this particular book should be 
made a false book by the omissions from 
the slips, I am not prepared to say that 
the conviction should not be affirmed. 

EiDLEY, J. — I agree with the Lord 
Chief Justice, and I do not share the 
doubts which my brother Kennedy has 
expressed. If the jury meant to find, 
under the direction of the Common Ser- 
jeant, that the prisoner omitted from the 
slips the receipt of the sums misappro- 
priated, and that his whole conduct was 
part of a scheme of fraud to become 
operative in London, there is, in my 
opinion, abundant authority for the pro> 
position that there was jurisdiction to try 
the case in London. Bex v. Munton * is 
a clear authority to that effect. On the 
other point there is no difference, in my 
judgment, between sending one slip with 
the omission of one entry out of five 
entries, and sending only four slips out 
of five slips. In each case there is an 
omission. 

Channell, J. — I think this conviction 
should be affirmed, but I share the doubts 
which my brother Kennedy has stated. 
It is doubtful whether the prisoner had 
any duty as to keeping the London books. 
I do not think that a servant who sends 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



203 



BSX V. OUPHANT, C.G.B. 

a wrong return to his employer, knowing 
that his employer will keep the bool^ 
accordingly, thereby falsifies the books or 
concurs in the . omission from them of 
something that would have been there if 
he had sent a correct return. In my 
opinion it is necessary, in order to justify 
a conviction, that the prisoner should have 
had something to do with keeping the 
books that are erroneous. But on the 
Case as stated no question of principle is 
involved. There was, I think, evidence 
to go to the jury, and on the findings of 
the jury I think the conviction may be 
supported.; 

Conviction affirmed. 

Solicitors — F. Freke Palmer, for prosecution ; 
Barrington, Matthews &; Co., for prisoner. 

[Reported by J. 8. Hendenon, Esq,, 
BarrUter'at -Laro. 



I Bex v. Tolhubst 
and othebs ; 
Fabbell, Ex 
parte. 
Bex V, Cox and 
OTHEBS ; West, 
Ex parte. 
[74 L. J. K.B. 662.] 
Licensing Law — Renetval — Report hy 
Jueticee to Quarter Seseione — Service of 
notice upon ApplioarU — Manner in which 
Searing of Application ie to be Conducted 
— Licensing Act, 1872 (35 d& 36 Vict. e. 94), 
8. 4:2— Liceneing Act, 1904 (4 Edw. 7. 

C. 23), 8. 1, 8Uh'8. 2. 

Where Jueticee are ahout to consider 
whether the renewal of a licence should he 
rrferred to quarter sessions under the 
Licensing Act, 1904, 8. 1, sub-s. 2, — 
Held— ;/Sr«t, the Justices ought not to make 
a report respecting any house without giving 
notice to the licensed holder and giving 
him an opportunity of attending and, if 
he desires, of tendering evidence ; secondly, 
the opinion of the Justices as to whether 
the renewal of a licence requires considered- 
tion by the quarter sessions in accordance 
with Ae Licensing Act, 1904, s. I, sub-8. 2, 
must be based upon evidence, which must 
be taken on oath, and liberty must be 
given to the holder of the licence to 
call evidence in favour of his appli- 



ecttion ; thirdly, the Justices need not have 
detailed evidence with regard to the dif- 
fer entiaiion between different public-houses; 
and, while they need not exclude their* oum 
knowledge of the hecdity and needs of the 
neighbourhood, in so far as their opinion 
is founded upon facts with regard to a 
particular house those facts should be 
proved on oath so as to give the licence- 
holder an opportunity of testing them. 
Held, also, thai, where Ae Justices have 
acted in euxordance with this view of the 
law, it is not neoeOary for them to go 
further and enquire into matters which 
it might be necessary for the quarter 
sessions to consider when deciding whether 
the licence should be renewed or not. 

Bex v. Tolhubst and othebs. 

Bules nisi for writs of prohibition and 
mandamus to the Justices for the Fenge 
Division of the County of Kent. 

The rules were obtained respectively-— 
First, for a writ of prohibition to prohibit 
the Justices from further proceeding in 
the matter of referring to quarter sessions 
the application of one A. J. Farrell for 
the renewal of his licence of the Duke 
of Edinburgh beerhouse ; and secondly, 
a mandamus to hear and determine the 
application of A. J. Farrell for the re- 
newal of the said licence according to 
law. 

The facts were, shortly, as follows: 
The applicant was the licensee of certain 
premises in Penge known as the Duke 
of Edinburgh. On February 11, 1905, 
he was served with a notice signed by 
the clerk to the licensing Justices of the 
Penge division in the following form: 
''Take notice that the justices of the 
above division require you to attend in 
person at the adjourned general licensing 
meeting for the above division to be held 
on Feb. 21 at the Court House, Anerley, 
at 10 A.M., to apply for the renewal of 
your licence for the sale of intoxicating 
liquors in respect of the above-mentioned 
licensed premises and that the special 
cause therefor personally to youraelf, 
is that such licence is not required for 
the needs of the neighbourhood and is 
therefore unnecessary." The applicant 
duly appeared at the licensing ses- 
sions. When his application came on 
for hearing, the Justices intimated that 
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BTideDoe would be called in support of 
the objection served on the applicant. 
The derk to the Justices then called as 
a witness an inspector of police for the 
Fenge division, who was sworn, taid gave 
evidence to the following effect : " I have 
made certain enquiries at the request of 
the Justices. The house (that is, the Duke 
of Edinburgh) is situate in the Arpley 
Road, Penge. In a circle within a radius 
of one-eighth of a mile, taking as a centre 
the house in question, there are 533 in- 
habited houses and twenty-two unin- 
habited houses, and a population esti- 
mated upon the average of five persons 
to each house of 2,665 persons. There 
are five houses with full on-licenses, two 
with beer on-licenses, and four with 
ofif-licenses within this circle. Within a 
radius of a quarter of a mile taking the 
same centre there are in addition four 
houses with full on-licenses, two houses 
with beer on-licenses, and five houses 
with off-licenses. I know the locality, 
and with my knowledge I say that it is a 
fidr average. I cannot say what the popu- 
lation is. The house is dose to the poUoe 
station and under frequent supervision." 
Crosa-examined (on the part of the ap- 
plicant). — ** The Waterman's Arms is in 
this district. It is a public house. Three 
other houses are all in the one- eighth 
mile radius, and are all in the vidnity of 
the Duke of Edinburgh. All these 
licenses have been renewed. The dwell- 
ing-houses in the vicinity of the Duke of 
Edinburgh are prindpa&y one storey. I 
know nothing of the trade of the house. 
The license has been there three years. 
I have heard no complaint against it, 
and had there been any I should have 
heard." No other evidence was adduced 
before the Justices. It was contended 
on behalf of the applicant that the Jus- 
tices had no authority to do anything 
but renew the licence in the absence of 
any evidence shewing that his house was 
lees required by the needs of the neigh- 
bourhood than the other licensed houses 
in the same vidnity. It was also con- 
tended that they should hear the case for 
the applicant in accordance with the 
Licensing Act, 1872 (35 & 36 Vict. 
o. 94), s. 42, and that it was not within 
their power to refer the matter to quarter 



sessions by virtue of the Licensing Act, 
1904, s. 1, sub-s. 2.^ 

In an affidavit sworn by him, the chair- 
man of the respondent Justices stated that 
he knew the house in question, and was 
fully acquainted with its accommodation 
and locality, and also the accommodation of 
the licensed houses in its neighbourhood. 
Besides the knowledge which he thus 

(1) Licensing Act, 1872, s. 42 (amended 
[amendments in brackets] by the Licenaing 
Act, 1874, 0. 26) : " Where a licensed person 
applies for the renewal of his licence the fol- 
lowing proTisions shall have effect: (1) He 
need not attend in person at the general annual 
licensing meeting, unless he is required by the 
licensing justices [for some special cause per- 
sonal to himself] so to attend : (2) The justices 
shall not entertain any objection to the re- 
newal of such licence, or take any evidence 
with respect to the renewal thereof, unless 
written notice of an intention to oppose the 
renewal of such licence [and stating in general 
terms the grounds of opposition] has been 
served on such holder not less than seven days 
before the commencement of the genend 
annual licensing meeting: Provided that the 
licensing justices may, notwithstanding that 
no notice has been given, on an objection being 
made, adjourn the granting of any licence to a 
future day, and require the attendance of the 
holder of the licence on such day, when the 
case will be heard and the objection con- 
sidered, as if the notice hereinbefore prescribed 
had been given : (3) The justices shall not 
receive any evidence with respect to the 
renewal of such licence which is not given on 
oath. Subject as aforesaid, licences shall be 
renewed and the powers and discretion of 
justices relative to such renewal shall be exer- 
cised as heretofore " 

Licensing Act, 1904, s. 1, sub-s. 2 : " Where 
the justices of a licensing district, on the con- 
sideration by them, in accordance with the 
Licensing Acts, 1828 to 1902, of applications 
for the renewal of licences, are of opinion that 
the question of the renewal of any particular 
existing on licences requires consideration on 
grounds other than those on which the renewal 
of an existing on licence can be refused by 
them, they shall refer the matter to quarter 
sessions, together with their report thereon, 
and quarter sessions shall consider all reports 
so made to them and may, if they think it ex- 
pedient, after giving the persons interested in 
the licensed premises and, unless it appears to 
quarter sessions unnecessary, any other persons 
appearing to them to be interested in the 
question of the renewal of the licence of those 
premises (including the justices of the licen- 
sing district), an opportunity of being heard 
and, subject to the payment of compensation 
under this Act, refuse the renewal of any 
licence to which any such report relates." 
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pofisessed, the house in question had been 
brought to his notice when sitting as a 
Justice at petty sessions. The considera- 
tion of the number of licensed houses in 
the neighbourhood had for some years 
been under the notice of the licensing 
Justices ; but, in consequence of intended 
legislation, they had delayed taking steps 
towards the reduction of the number of 
the houses until the present year. 

The Justices reserved their decision; 
and on February 28, 1905, they intimated 
that they had decided to i:efer the licence 
to quarter sessions under section 1, sub- 
section 2 of the Licensing Act, 1904.^ 

Subsequently, and after the Justices had 
made their report to quarter sessions, the 
applicant applied for and obtained a rule 
nut for a writ of prohibition and a rule 
niii for a mandamtju to compel the Justices 
to hear and determine according to law. 

Avary, EC. (Holder with him), for the 
Justices.— It is submitted that prohibition 
does not lie. A writ of prohibition cannot 
go to licensing Justices. Moreover, before 
the writ was obtained they had sent in 
their report to quarter sessions. It has 
been held that otfrtiorari will not lie to 
Justices in petty sessions. A forUari pro- 
hibition will not lie — ShcH and MeUor^a 
Practice of the Groum Office, pp. 70, 71. 

Apart from the question of prohibition, 
the rule for a '/nandamtAS should be dis- 
charged. It is said that in this case the 
Justices have mot heard and determined 
according to law, and that the Justices had 
no more evidence before them than they had 
in Baven v.SotUhampton Justices [i903].' 

The Justices have complied with sec- 
tion 1, sub-section 2 of the Licensing Act, 
1904. It is clear that the Justices merely 
have to decide whether the renewal re- 
quires consideration upon grounds with 
which they cannot themselves deal. The 
words " in accordance with the Licensing 
Acts, 1828 to 1902," which appear in the 
sub-section, refer to the time and place at 
which the question of referring a renewal 
is to be considered. 

[Lord Alverstone, C.J.— The Fam- 
ham Case {Rex v. Howard) [1902] ^ decided 

(2) [1904] M.C. 80 ; 73 L. J. K.B. 282 ; 
[1904] 1 K.B. 430. 

(3) [1902] M.C. 206; 71 L. J. K.B. 754; 
[1902] 2 K.B. 363. 



that Justices may act upon their own 
knowledge and their own inspection.] 

That is so ; and they are entitled to do 
so in forming an opinion for the purposes 
of this sub-section. 

[Lord Altkrstonb, O.J. — It is also 
important from your point of view that 
the quarter sessions have power to renew 
after giving the applicant an opportunity 
of being heard.] 

Further, rule 16 of the Rules made 
under the Act of 1904 entitles the appli- 
cant to obtain a copy of the Justices' 
report. In this case the evidence adduced^ 
before the magistrates shewed that they 
did differentiate between the Duke of 
Edinburgh and the other licensed houses 
in the neighbourhood. Finally, they are 
clearly entitled to act on their own per- 
sonal knowledge. Although they did so 
in this case, they are under no obligation 
to hear evidence on oath in accordance 
with the Licensing Act, 1872, s. 42. 

Low, E.C.f and JSruce Williamson, in 
support of the rules. — Put shortly, the 
effect of the legislation is that, whereas 
before the statute of 1904 the licensing 
Justices had to consider whether a licence 
should be renewed, they must now con- 
sider whether they shall refer the matter 
to quarter sessions. The licensing Justices 
have, in effect, to select a victim ; it is 
for the quarter sessions to decide whether 
he shall be sacrificed or not. The Justices 
must consider the wants of the neigh- 
bourhood; the quarter sessions have 
nothing to do with the wants of the 
neighbourhood. The words **in accor- 
dance with the licensing Acts, 1828 to 
1902,'' which appear in section 1, sub- 
section 2 of the Licensing Act, 1904, 
imply that the Justices must con- 
sider an application in accordance with 
section 42 of the Licensing Act, 1842. 
It is to be observed that that section 
does not apply to cases where Justices 
are considering the refusal of a licence ; 
it relates to applications for renewal. 

[Lord Alverstons, C.J. — Is there any 
provision in the Act of 1904 which takes 
away from the licence-holder his right to 
have his application investigated upon 
oathi] 

No. That is the whole point in this 
case. The evidence which was . given 
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before the Jnstioee in this case is prac- 
tically the same as that which was given 
mjtaven v. tSatOhampian Justicea^ 

[Lord Alvbbstonb, CJ. — The in- 
spector in his cross-examination said that 
the houses in the neighbourhood of the 
Duke of Edinburgh were all one-storejed.] 

The Faniham Case^ did not decide 
that Justices may make an investigation 
and keep their information to them- 
selves. 

[LoBD Alvebstone/ C.J. — Do you say 
the decision of the Justices as to whether 
they shall make a report is the subject of 
appeal to quarter sessions ?] 

Tes. If the Justices are not bound to 
take evidence on oath, they are not bound 
to give notice to the applicant. The 
important function of reporting on a 
licence to quarter sessions should not be 
performed unless the applicant is present. 

[Ridley, J. — What injustice would 
result?] 

The Justices might desire to take 
away A's licence ; he would be anxious to 
shew that B's licence should be taken 
away. It is clear that if the licensee 
were not served with notice this Court 
would issue a mcmdamtiB to the Justices-, 
to hear and determine accdrding to law. 

Rex v. Cox and others. 

The arguments in this case were heard 
at the conclusion of the argument in Hex 
V. TMurH. 

This was also an application to make 
absolute rules niH for writs of prohibition 
and mandamtia to certain licensing Jus- 
tices. The material point in this case 
was that the Justices had given no notice 
to the applicant of their intention to refer 
the question of renewal to quarter sessions. 
According to an affidavit made by the 
Justices, it appeared that on December 28, 
1904, a committee of the Justices at 
Alperton was appointed to inspect the 
hcensed houses in the district, with a view 
to considering whether the renewal of any 
licences should be refused at the next 
sessions. 

The Justices viewed the houses and 
decided that there were fourteen houses, 
including the Pleasure Boat at Alperton, 
of which the licences should not be re- 
newed. It was arranged that the names 



of these houses should be read out at the 
annual meeting, but no notice that the 
question of renewal was to be referred to 
quarter sessions under the Licensing Act, 
1904, s. 1, sub-s. 2, was served upon the 
licensees. The licensee of the Pleasure 
Boat appealed to quarter sessions from 
the order of the Justices referring the 
renewal to quarter sessions. This appeal 
was heard and dismissed on April 27. 
Subsequently the applicant applied for 
and obtained rules niH for a prohibition 
and inandamu9, 

Traiv€T9 Humphreys, for the Justices. — 
Upon the true construction of the Licen- 
sing Act, 1904, s. 1, sub-s. 2, the Justices 
are not compelled to serve any notice 
upon the applicant. Their function is to 
transfer the whole matter to quarter 
sessions. 

George EUiott, in support of the rules. 
— It would be contrary to all principles 
of justice if licensing Justices were en- 
titled to make an order of reference with- 
out giving the licensee an opportunity of 
being heard. It is true that after they 
made their report the Justices offered to 
give the applicant a hearing, but that is 
Isot sufficient. The fact that they made 
a ^"p^visional order for renewal has no 
real Bearing on the case ; once a renewal 
is questi^s^d the value of the licence is 
affected.* ^ 

Cur, adv, vuU. 

May 22. — The following judgment of 
the Court was read : 

Lord Alvbrstons, C.J. — In these cases 
rules niei have been Ranted calling upon 
the licensing Justices\in a number of 
instances to shew caus^why writs of 
prohibition should not isstte to prevent 
them from taking any furthet proceedings 
in the matter of certain reports which 
they proposed to make to quarter sessions 
in respect of applications for the( renewal 
of certain licences. Rules nisi Vbr man- 
damus were granted at the same time 
calling upon the same Justices to hear 
and determine the applicatioi^ for 

(4) A number of other cases wete also 
heaxd in which the points raised were sub- 
stantially the same as those in Rex v. ^ffolhurst 
and Hex y. Cox. 
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reneirol. We think it doubtful whether 
prohibition is the right remedy ; as, how- 
ever, the same point is raised upon the 
applications for writs of mandamu8f it is 
unnecessary to decide this point on the 
present occasion, and in the event of it 
being necessary to decide it on any future 
occasion it must be taken that we have 
expressed no opinion upon it now. The 
point raked on behalf of those for whom 
the rules were moved is that the Justices 
had not before them any evidence suffi- 
cient to justify them in making reports 
to the quarter sessions in respect of the 
licensed houses in which the applicants 
for the rules were interested. This was 
the ground of the applications in the 
majority of the cases before us. In the 
remaining cases a further point was raised 
---namely, that no notices pursuant to 
section 42 of the Licensing Act of 1872 
as amended by the Act of 1874 had been 
given to the applicants for renewal to 
attend before the licensing Justices. The 
questions really depend upon the con- 
struction which should be placed on sub- 
section 2 of section 1 of the Licensing 
Act» 1904; but in order to appreciate 
the point it will be convenient to con- 
sider the statutory enactments prior 
to that date. By section 42 of the 
Act of 1872, as amended by the Act 
of 1874, it was provided that where 
a licensed person applies for a renewal of 
bis licence he need not attend in person 
unless he is required by the licensing 
Justices so to do for some special cause 
personal to himself; that the Justices 
shall not entertain any objection to the 
renewal of such licence or take any evi- 
dence in respect of the renewal thereof 
unless written notice of an intention to 
oppose the renewal of such licence, stating 
in general terms the grounds of opposi- 
tion, has been served on such holder not 
less than seven days before the commence- 
ment of the general annual licensing 
meeting, with the proviso that the 
licensing Justices may, notwithstanding 
that no notice has been given, upon an 
objection being made, adjourn the grant- 
ing of a licence to a future day, and re- 
quire the attendance of the holder of the 
licence when the case is to be heard and 
the objection considered. Sub-section 3 



provides that the Justices shall not receive 
any evidence with respect to the renewal 
of such licence which is not given on 
oath. The decisions in Sharps v. Wake- 
field [i89i] ^ and Bexy. Howard^ establish 
that a notice under the proviso to sub- 
section 2 of section 42 may be given by the 
direction of the Justices themselves ; and, 
further, that the question whether the 
licence should be renewed, having regard 
to the wants and requirements of the neigh- 
bourhood and the number of licensed houses 
therein, is one of the grounds which the 
Justices were entitled to consider upon 
the question of renewing any particular 
licence. This, so far as it is necessary to 
refer to it for the purpose of the case 
before us, was the position of matters at 
the time of the framing of the Act of 
1904. That Act by sub-section 1 of sec- 
tion 1 confined the power of the licensing 
Justices to refuse renewal to certain speci- 
fied grounds which do not include the 
question of the necessity for the houses, 
having regard to the requirements of the 
district ; and sub-section 2 provided that 
where the Justices of a licensing district, 
on the consideration by them in accord- 
ance with the Licensing Acts, 1828 to 
1902, of applications for the renewal of 
licences, are of opinion that the question 
of renewal of any existing on-licence re- 
quires consideration on grounds other 
than those ^'on which the renewal of an 
existing on-licence can be refused by 
them, they shall refer the matter to 
quarter sessions, together with their 
report thereon." It is upon these words 
that the question arises. It is contended 
by counsel on behalf of the Justices shew- 
ing cause against the rules that the Jus- 
tices may act on their own motion and 
rely solely on their own knowledge, that 
it is no longer necessary for them to 
require the attendance of any licence- 
holder in respect of whose house . they 
propose to report or to direct any notice, 
under the Act of 1872, s. 42, sub-s. 2, to 
to be given to the holders of such houses, 
and that the Justices need not take evi- 
dence on oath when the renewal of any 
existing on-licence requires consideration 
on grounds other than those on which the 
renewal can be refused by them. We 
(5) 60 L, J. M.C. 73; [1891] A,C. 173. 
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summarise these ooutentions, not that thej 
all arise in all the oases which we have con- 
sidered, bat that they were urged in one 
or other of the cases as being the true 
position of the licensing Justices under 
this section. On the other hand, it was 
contended in support of the rules that 
the Justices must pursue the course which 
thej would have followed under section 42 
of the Licensing Act, 1872, as amended hy 
the Licensing Act, 1874, s. 26, and give 
notice to all the applicants who are holders 
of the licences of the houses upon which 
thej propose to report, and hear all the 
evidence, as though they were themselves 
deciding under the old law the question 
whether the licence should be renewed. 
It will be convenient to deal first with the 
cases in which no notice had been given 
to the licensed holders. We are clearly 
of opinion that the Justices ought not to 
make a report respecting any house with- 
out giving notice to the licensed holder 
and giving him an opportunity of attend- 
ing and, if he desires, of tendering evi- 
dence. This seems to us to be clear, not 
only on principle, but from a considera- 
tion of the previous legislation. The 
report may certainly affect and alter the 
position of the licensed holder, and in 
many cases his property. The objection 
that the house is not required may be 
raised by an opponent, independently of 
the Justices themselves. In that case the 
Act of 1872 clearly provides that notice 
must be given to the licensed holder. 
The Licensing Act, 1904, s. 1, sub-s. 2, 
directs the Justices to report whether on 
the consideration by them in accordance 
with the Licensing Acts, 1828 to 1902, on 
applications for the renewal of licences, 
they are of opinion that the question 
requires consideration. It seems to us 
that, inasmuch as the question relating 
to a particular house can be raised by an 
opponent, and that the occasion referred 
to would, but for the Act of 1904, only 
arise where notice had been given, the 
language of sub-section 2 is not sufficient 
to alter the existing law, which the new 
legislation nowhere repeals, which law 
requires that notice should be given. 
Further, the knowledge that the parti- 
cular house is not required for the needs 
of the district may be brought to the 



notice of the Justices for the first time by 
the evidence friven on behalf of an objecting 
opponent. The Justices would certainly 
have to hear any evidence tendered by a 
person objecting. It seems plain on 
general principles that the person who 
or whose property is affected by such 
evidence must have the opportunity of 
tendering evidence in favour of renewing 
the licence, instead of referring the 
matter to quarter sessions. We do not 
see how the Justices could properly con- 
sider the question of whether the renewal * 
of any particular licence requires con- 
sideration on other grounds without at 
least giving the opportunity to the licensee 
of putting before them any evidence 
which he considers bears upon that ques- 
tion. In the case of Bex v. Cox and 
the other cases, therefore, in which no 
notice was given to the licensed holders, 
we are clearly of opinion that the pro- 
ceedings were not regular, and that the 
rule for mandamtu should be made abso- 
lute. In the other cases notice was given 
to the licensed holders pursuant to the 
Licensing Act, 1872, s. 42, sub-s. 2 ; and the 
question in these cases is whether evidence 
must be taken before the licensing Justices 
can make a report, and whether there was 
sufficient evidence in any of these cases to 
justify the Justices in making such a 
report. In our opinion the true posi^on 
of the Justices differs somewhat from that 
which was urged before us on either side. 
It must be remembered that the condition 
precedent to their making a report is that 
they shall be of opinion that the renewal 
of an existing licence requires considera- 
tion on grounds other than those on 
which the licence can be refused by them. 
This is obviously a somewhat different 
question from that which the quarter 
sessions have to consider •— namely, 
whether a particular house shall be 
selected as the house, or one of a number, 
in respect of which the renewal of the 
licence requires consideration ; but we see 
nothing to alter the existing law that the 
Justices' opinion upon this question is 
to be based upon evidence, and that such 
evidence must be taken upon oath, and 
liberty given to the applicant, the holder 
of the licence, to cross-examine the 
deponent, and to call evidence in favour 
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of his application. The amottnt of 
ovidenoe, however, which may be sufficient 
for the purpose of enabling the Justices 
to form the opinion indicated in the sec- 
tion may, in our judgment, be properly 
treated as different from the amount 
which could be regarded as sufficient if 
they had to decide judicially whether or 
not the particular licence should be 
renewed or refused. It will not, we think, 
be necessary in all cases for them to have 
detailed evidence with regard to the 
differentiation between public-house and 
public-house, as the majority of the Court 
thought was necessary in Eaven v. South- 
ampton Justices^ There the quarter 
sessions had to consider the same question 
as will arise before the committee of 
quarter sessions under the Act of 1904 
— namely, whether they will decline to 
renew the licence of each particular 
house in respect of which a report is made. 
Evidence of the character of the district, 
the locality of the public-house and of the 
other public-houses, and the number of 
public- houses in the district, might be quite 
sufficient to justify the Justices in making 
a report to quarter sessions that the ques- 
tion of the renewal of any particular 
licences requires consideration on grounds 
other than those on which the licensing 
Justices can act. It was suggested in 
argument in opposition to the rules that 
in making a report the Justices might 
act on their own knowledge and informa- 
tion only, and without any evidence given 
before them. In our opinion, it was not 
intended that, in forming an opinion as to 
whether they shall make a report, they 
should exclude their own knowledge of 
the locality upon such questions as the 
character of the neighbourhood, the 
amount of population, and the habits of 
the inhabitants. It seems to us, for 
the reasons expressed by Collins, M.B., 
in Bex v. Howard^* that it cannot 
have been the intention of the Legis- 
lature that the Justices should divest 
themselves of such knowledge, or 
determine the question solely on 
materials provided by the individual 
who happens to object. But this seems 
to us to be an entirely different matter 
from that which we have to consider, 
and, in our opinion, is consistent with 



the view that notice must be given to 
the licensed persons whose licences will 
be affected ; and in so far as the opinion 
of the Justices is formed upon fiicts with 
regard to a particular house, those fiictb 
should be proved before them by evidence 
upon oathy so as to give the licensed 
person an opportunity of testing theto, 
and of himself giving evidence S he so 
desires to do. It only remains to be con- 
sidered whether, in the case of Bex v. 
Tolhurei and the other cases of the same 
class, with which we are now dealings 
there was sufficient evidence before the 
Justices to enable them to make a report. 
In each case they had evidence as to tba 
number of public-houses, the amount of 
population, and the character of the 
neighbourhood ; in each case the applicants 
for the licences were present and had the 
opportunity of cross-examining and call- 
ing further evidence ; and, in our opinion, 
therefore, the Justices in these cases 
acted in accordance with the view of the 
law which we have already expressed^ and 
it was not necessary for them before re- 
porting to go further and enquire into the 
matters which it may be necessary for 
quarter sessions to consider when they 
approach the question as to whether the 
licences of any particular houses should 
not be renewed. In those cases, there- 
fore, the rules must be discharged. As 
has already been stated, the rule nUi for 
a writ of prohibition must be dischu>ged 
in all the cases. 



Solicitors — Knapp-Fiaher k. Sons, for appli- 
cant in Rex v. Tolhnrit\ Church, Adams 
& Prior, agento for C. U. Liddle, Anerley, for 
Justices ; Harry Wilson Sc Co., for applicant 
in Bm ▼. Cox ; Sharpe, Parker, Pritchards, 
Barham k, Lawford, for Justices. 
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BiDLBT, J. I StBAMSHIP Co. V. 

1905. ^ Stback and 

- April 18. May 29. ) othbbb. 

[74 L. X E.B. 688.] 
Shipping "Seaman — Wagei — Termina- 
Hon of Servite before Date Contemplated 
bff Agreeinent-^CapHtre of Veuel while 
^Carrying Contraband^*' Loee** of Veeeel 
— Change of RUk-^Damagu^MerdMnX 
Shipping Act, 1894 (57 df 58 Vict. e. 60), 
€8. 134 and 158. 

Where a etamavUe eerviee terminates 
before the date contemplated by hie agree- 
mentf he is not precluded by aeetion 158 of 
the Merchant Shipping Act, 1894, /rom 
claiming wages beyond the date of the 
actual termination of the service on the 
ship, where stush termination has been 
brought ahout by the wilful act of the 
captain and owners^ a«, for example^ by 
engaging in th^ business of carrying con- 
trahand of war^ whuJ^ has led to the cap- 
ture and condemnation of the vesstl. In 
such a case the Court can also award 
damages to the seaman for breach of the 
agreement with him. 

Two Cases stated by an Aldennan of 
the City of London. 

The first Case stated that on Septem- 
ber 10, 1904, the respondent Strack took 
out a summons under section 164 of the 
Merchant Shipping Act, 1894| against 
the appellants, daiming a sum of 
35Z. 2s. 2d. balance of wages in respect 
of his services as & seaman on board 
the British steamship Chdtenham from 
November 24, 1903, to August 30, 1904, 
and continuing wages up to the date of 
final settlement, under section 134 of the 
Merchant Shipping Act, 1894. 

At the hearing the following facts were 
either admitted or proved : The respon- 
dent Strack was a seaman, who at the 
the time of the matters hereinafter men- 
tioned was serving as a seaman on board 
the Cheltenham^ of which the appellants 
were the owners. On November 24, 1903, 
Strack signed on the articles of the 
Cheltenham, then at Bremerhaven, to 
serve as boatswain at the rate of 5Z. per 
mouth. The articles of agreement, so 
far as material, were as follows : *' The 
several persons whose names are hereto 



subscribed and whose descriptions are 
contained herein, and of whom five are 
engaged as sailors, hereby agree to serve 
on board the said ship in the several 
capacities expressed against their respec- 
tive names on a voyage from Bremer- 
haven via port in Bristol Channel to 
Colombo and (or) any ports or places 
within the limits of 75 deg. N. and 63 deg. 
8. latitude, trading in any rotation, and 
to end at a final port of discharge in the 
United Kingdom or Continent of Europe 
between the Elbe and Brest inclusive. 
Period not to exceed two years' trading 
and time to reach the United Kingdom 
•or Continent if vessel so bound direct at 
end of trading term. If above trading 
ends, firom any cause except wreck, ior if 
such time expires while vessel is abroad 
<and not bound direct for United Kingdom 
or Continent as stated, the crew agree to 
ship in any other British vessel provided 
by the master (bound direct for United 
Kindom or Continent) at not less than 
the same rate of wages. It is agreed 
that when British seamen shipped in the 
United Kingdom are discharged on the 
Continent as above the master 'shall 
furnish the means of sending them back ' 
(with maintenance) to the nearest port in 
the United Kingdom served by regular 
steamers, and the crew agree to such port 
as the port in the United Kingdom to 
which they may be iso sent back. The crew 
further agree at master's option to proceed 
frt>m the port of final discharge as above 
to a port in the Unitejd Kmgdom for 
loading or otherwi8^." 

The CheUenhaw! left . Bremerhaven on 
Novembeir 25, 1903, 4^d, after loading a 
cargo of coals at Barry, arrived at Colombo 
on January 10, 1904. Thence she pro- 
ceeded to Bangoon, where she arrived on 
January 26, and loaded a cargo of rice, 
and sailed for Yokohama on February 9, 
where she arrived on March 7, 1904. 

Early in February, 1904, war was 
declared between Bussia and Japan. On 
February 12 a Royal proclamation an- 
nouncing that fact appeared in the London 
Gazette^ and on February 19, March 1, 
March 18, and March 22 there appeared 
various notices as to contraband of war 
in the London Oazette, which were pro- 
duced. 
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On March 11, 1904, the CheUmiham 
was chartered by the* appellants to 
Messrs. Makino k Umeura, contractors 
for the Chemulpo Railway Co., for 
the term of six odendar months, to be 
employed in trading between Mororan 
and Otaru and Japan coast ports and 
Chemulpo and Southern Korean ports in 
such lawful trades as the charterers or 
their agents should direct. The ChelUn- 
ham then made several voyages between 
Japan and Korea, carrying various de- 
scriptions of railway mateml which had 
been declared contraband of war by the 
Japanese and Russian Governments. 
Whilst at Yokohama, between March 7 
and 19, Strack endeavoured to obtain 
information as to what was contraband of 
war, a letter being written by one of the 
crew to the German Consul at Yokohama 
for information on the subject, but no 
reply was received. This was the only 
step taken by Strack or any of the crew 
to ascertain if the cargo was contraband 
of war. 

On July 2, 1904, whilst proceeding 
from Otaru to Fusan, in Korea, with a 
similar cargo, the Chdtenham was cap- 
tured by the gunboat Gromobai, belonging 
to the Russian Vladivostok Squadron. A 
prize crew was put on board, and she was 
taken as a prize of war to Vladivostok, 
where she arrived on July 4. On July 7 
a prize Court was held at Vladivostok, 
and the vessel and her cargo were con- 
fiscated. The decision of the prize Court 
was declared to the captain and crew of 
the Cheltenham on July 11. The appel- 
lants did not appeal from such decision. 
There was no vessel at Vladivostok in 
which the crew could be sent home, and 
the captain at once applied to the proper 
authority at Vladivostok to have them 
sent home ma St. Petersburg. This was 
ultimately arranged; and on July 29 
the captain, Strack, and the rest of the 
crew left Vladivostok, via the Trans- 
Siberian Railway, for St. Petersburg, 
where they arrived on August 18. Chi 
August 23 they left St. Petersburg, as 
passengers in the steamship Kurga^ and 
arrived in London on August 30, 1904. 
The travelling expenses and maintenance 
of the respondent were provided partly 
by the Russian Government and partly by 



the appellants «until the arrival in 
London. 

At St. Petersburg Strack was offered 
his wages up to July 2, 1904, the date 
when the CheUenham was captured. This 
was refused. Subsequentiy he was offered 
his wages up to and including August 30, 
1904, the date of arrival in London. 
This offer was also refused by Strack, 
who intimated his intention of claiming 
damages for breach of contract contained 
in the ship's articles. 

Strack did not know that the Chelim^ 
ham was carrying such cargo as was 
within the declanktion of Russia and 
Japan as to contraband of war. The 
appellants* agent, the master of the ship, 
did know, but did not communicate his 
knowledge to any of the crew. 

An account of wages, made up to 
August 30, 1904, was made up by the 
master and given to Strack, in accordance 
with section 132 of the Merchant Ship- 
ping Act, 1894, shewing a balance due to 
him of 35/. 2«. 2d. 

On September 1, 1904, Strack and 
other members of the crew of the Chd-^ 
tmham issued a summons, as hereinafter 
mentioned in the second of the two Cases- 
stated, claiming damages against the 
appellants for breach of the agreement 
contained in the ship's articles for the 
voyage in question ; and the same magis- 
trate found that the appellants had com- 
mitted a breach of the agreement, and 
awarded Strack and the other members of 
the crew the sum of lOZ. each as damages 
for breach of the agreement. 

On behalf of Strack it was contended 
that he was still on the articles, and 
entitled to wages as a debt to August 30, 
1904, and to continuing wages, under 
section 134 of the Merchant Shipping 
Act, from determination of the voyage 
until a final settlement. 

On behalf of the appellants it was con- 
tended — first, that Strack's right to 
wages terminated with the capture of the 
vessel on July 2, 1904, or at latest on 
July 11, 1904, when the decision of the 
prize Court was known, the vessel being 
*' lost " within the meaning of section 1 58 
of the Merchant Shipping Act, 1894, 
immediately she was seized; secondly, 
that, having recovered judgment for 
Q2 
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fbimagee for breach of the Mid agreement, 
he ooold not lie entitled to wages under 
the agreement after the date of Uie breach 
thereof. 

The magistrate held that, as after 
August 30, 1904, there was a bona Jide 
dispute within the meaning of section 134 
of the Merchant Shipping Act, 1894, 
Strack was not entitled to wages after 
that date, but that he was entitled to 
wages up to that date. 

The question of law for the opinion of 
the Court was whether the magistrate 
was right in holding that Strack was 
entitled to wages up to August 30, 1904. 

The second Case stated that on Sep- 
tember 1, 1904, a summons was issued 
by Strack and eighteen others, members 
<^ the crew of the CMtenham, against 
the appellants under the Employers and 
Workmen Act, 1875 (as amended by 
43 & 44 Yict. c. 16, s. 11), claiming 
10/. damages for each man for breach of 
the agreement contained in the ship's 
articles. 

The facts proved in this Case were the 
same as in the first Case, with the follow- 
ing addition : The travelling expenses of 
the respondents from Yladivoetok were 
paid partly by the Russian Government 
and partly by the appellants. In addi- 
tion to certain provisions supplied by the 
captain to each of the seamen, they were 
also provided by the appellants with a 
sum of one rouble per day for the first 
five days of the journey to St. Peters- 
burg, and afterwards with one rouble 
twenty-five copecks per day, in order to 
purchase food, but which sums the re- 
spondents complained were not sufficient 
to get them one good meal a day, in con- 
sequence of the scarcity of provisions. 
The respondents complained at the hear- 
ing of the sleeping accommodation on the 
railway and of the difficulty of obtaining 
sufficient food during the journey, and 
afterwards of the accommodation and 
food at St. Petersburg; and they con- 
tended that there had been in law a 
breach of the agreement contained in the 
articles, and that they were entitled to 
damages in consequence of such breach. 
They did not claim damages in the nature 



of wages, as the appellants had offered 
them their wages up to August 30, but 
only for the risks and privations the 
respondents had endured by reason of 
the breach of contract. It was argued 
that the appellants* action was illegal, 
but that, whether it was illegal or not, 
the appellants had broken their contracts 
with the re^>ondentB in exposing them 
to risks they had not contracted for. It 
was further explained that the respon- 
dents had declined to take their wi^es, 
as to have done so would, under sec- 
tion 136 of the Merchant Shinping Act, 
1894, have precluded their talcing these 
proceedings. 

On behalf of the appellants it was 
contended that there was nothing illegal 
in carrying contraband of war ; that the 
vessel was '' lost " within the meaning of 
section 158 of the Merchant Shipping 
Act, 1894, immediately she was seized; 
and that the agreement was then put an 
end to, and that there was no breach of 
contract. 

The respondents, in reply, contended 
that ''loss" only meant destruction by 
perils of the sea or capture by the King's 
enemies, and that the appellants had 
brought about the loss by their own 
acts. 

The magistrate held that in law there 
had been a breach of the agreement by 
the appellants, and he found that the 
respondents had sustained injury in con- 
sequence, and assessed the damages at 
lOL in respect of each man. 

The question of law for the opinion of 
the Court was whether the magistrate 
was right in holding that the appellants 
had committed a breach of contract and 
that the respondents were entitled to 
recover damages. 

ScnUton, K,C, {Datoson MiOer with 
him), for the appellants. — ^The respondent 
Strack was only entitled to his wages to 
the time when the vessel was captured, 
and no longer. Capture is a *' loss " of 
the ship within section 158 of the Mer- 
chant Shipping Act, 1894.^ The con- 

(l) Merchant Shipping Act, 1894, 8. 158: 
'< Where the service of a seaman terminates 
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demnation by the prize Court related 
back to the date of capture. There 
has been no breach of contract by the 
appellants. The respondents undertook 
to serve on a vessel trading within cer- 
tain limits, and at the time of capture 
the vessel was engaged within those 
limits. It is true the ship was carrying 
contraband of war, but there is nothing 
illegal in that — Chavane^Exparte ; Oruze- 
brook^ in re [l865] ^ ; it was engaged in a 
lawful trade, and one which therefore by 
the agreement might properly be carried 
on, although no doubt the particular kind 
of trade exposed those engaged in it to 
certain perils, just as other voyages do. 
The respondents have to bear those risks. 
The case of The JusHtia [1887],^ which 
was relied on by the respondents before 
the magistrate as supporting the claim 
for damages, is distinguishable, as in that 
case the seamen were sent on an entirely 
different service and to an entirely dif- 
ferent destination from that stated in the 
agreement. Nothing of that kind occurred 
in the present case. The claim, therefore, 
by the respondents for damages is un- 
founded. 

Bobsan^ JT.C. (/. ff. W. Filcher with 
him), for the respondents. — The re- 
spondents are entitled to wages up to 
August 30, as the vessel was lost by the 
appellants' own wrongful act — section 134 
of the Merchant Shipping Act, 1894.^ 
It is unnecessary to discuss whether the 
particular trade in which the vessel was 
engaged at the time of her capture was 
or was not lawful ; the question is whether 

before the date contemplated in the agreement, 
by reason of the wreck or loss of the ship . . . 
he shall be entitled to wages up to the time 
of such termination, but not for any longer 
period." 

C2) 34 L. J. Bk. 17. 

(3) 66 L. J. P. Ill ; 12 P. D. 145. 

(4) Merchant Shipping Act, 1894, s. 134 : 
*' In the case of foreign going ships . . . (c) In 
the event of the seaman's wages or any part 
thereof not being paid or settled as in this 
section mentioned, then, unless the delay is 
dae to the act or default of the seaman, or to 
any reasonable dispute as to liability, or to any 
other cause not being the wrongful act or default 
of the owner or master, the seaman's wages 
shall continue to run and be payable until the 
time of the final settlement thereof." 



the appellants could impose upon the 
respondents a service never contemplated 
by the agreement, and one which involved 
danger l^yond the ordinary perils of the 
sea. The appellants were not entitled to 
do that — Burton v. FinkerUm [1867] * 
and (fNeiU v. ArmBtirong^ MiicheU <£r Co, 
[l895] ^ — and as they did it the respondent 
^track's wages continued to run till at 
least Aogott 30. 

As to the claim for damages. The 
appellants having broken their contract 
with the respondents are bound to pay 
damages. Damages similar to those 
claimed in the present case were awarded 
in The JtteUiia^ and O'NeiU v. Armstrong^ 
MUchettikCofi 

Daweon JUiUer, in reply. — "Loss" or 
"wreck" within the meaning of sec- 
tion 158 of the Merchant Shipping Act 
means loss or wreck in fisust, however 
it may have been occasioned. In The 
Justitia * and (yNeiUY. Armstrong ^ MitcheU 
dSr Co.^ there was an illegal voyage under 
the Foreign Enlistment Act, which is not 
the case here. 

[The Friends [isoi]^ and The Malta 
[1828] • were also referred to.] 

Cur, adv, vulL 

May 29. — Eidlet, J., read the judg- 
ment of the Court, which, after stating 
the facts, continued as follows: It was 
argued for the appellants that the ship 
when she was taken was " lost " within 
the meaning of section 158 of the 'Mer- 
chant Shipping Act, 1894, and that 
Strack was therefore entitled to wages 
only up to that date — ^that is to say, 
July 2, 1904. By that section, "Where 
the service of a seaman terminates before 
the date contemplated in the agreement, 
by reason of the wreck or loss of the ship 
... he shall be entitled to wages up to 
the time of such termination, but not for 
any longer period." It seems to us very 
doubtful whether the word " loss" would 
in any case include a capture such as this, 
which is not in the same category as wreck, 

(5) 36 L. J. BTx. 137 ; L. R. 2 Bx. 340. 

(6) 65 L. J. Q.B. 7 ; [1895] 2 Q.B. 418. 

(7) 4 C. Rob. 143. 

(8) 2 Hag. Adm. 158. 
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fire, or stranding, or such terminatums of 
a voyaffe as are brought about bj the 
perils of the sea. But, however that may- 
be, it seems clear that the section was not 
intended to include cases where the 
service terminates not owing to capture 
by the King's enemies, but from the 
wilful action of the captain and owners, 
and not resulting either directly or in- 
directly from any peril or hurt affecting 
the ship itself or preventing the con- 
tinuance of the voyage. The case of 
ONeOl V. Armitrong^ MUcheU <fe Co,^ wa» 
referred to on the argument, and appears 
to us to have a decided bearing upon the 
question before us. In that case the 
plaintiff shipped as fireman on a torpedo- 
ship constructed for the Japanese Govern- 
ment by the defendants, for a voyage to 
Yokohama. The ship left the Tyne on 
July 31, 1894, and war was declared 
between Japan and China on August 3. 
The plaintiff became aware of this, and at 
Aden, after a proclamation had been read 
<m board warning the crew against any 
breach of the Foreign Enlistment Act, 
1870, he and his fellow-sailors left the 
ship and were sent home by the Board of 
Trade. The plaintiff sued for balance of 
wages and for damages for non-fulfilment 
of the contract. The nominal defendants 
accepted responsibility for the satisfiiction 
of the plaintiff's claim to the extent of the 
liability, if any, of the captain of the vessel. 
It was held in the Queen's Bench Division 
and in the Court of Appeal that the 
plaintiff was entitled to recover both 
wages and damages, inasmuch as the de- 
fendants admitted responsibility for the 
captain of a vessel whose owners (repre- 
sented for the purpose of the action by 
the defendants) had by the declaration of 
war altered the character of the voyage 
during its continuance, and exposed the 
plaintiff and crew to dangers greater and 
other than those originally anticipated. 
It was not a case in which something had 
occurred beyond the control of either 
party — such as was Appleby v. Meyers 
[1867]^ — by which the voyage had been 
terminated, but a case in which its dis- 
continuance resulted directly from the 
action of the owners. There the risk was 
altered because after the outbreak of 
(9) 36 L. J. C.P. 331 ; L. R. 2 C P. 651. 



hostilities the Japanese vessel of war 
became liable to capture by the enemy, 
and for that outbreak of hostilities the 
owners were liable. 

In the present case the risk was altered 
because after the outbreak of hostilities 
between Japan and Russia the captain, 
acting for and as agent for the owners, 
and therefore the owners, undertook a 
venture materially different from the 
character of the voyage in regard to 
which the seaman's contract was made. 
They knew (although the crew did-not)- 
that railway materml had been declared 
to be contraband when they chartered 
the vessel for the voyages, on one of 
which she was seized ana captured — see 
Burton v. Finkerton.^ It is true that 
the carrying of contraband is not illegal 
— Chavaaeey Ex parte; Okusebrook, in re* 
— but merely exposes the neutral who en- 
gages in such a venture to the risk of 
seizure and confiscation; but the ques- 
tion does not turn upon the legality or 
illegality of the voyage and its object, but 
upon whether, after its inception, the risk 
and danger are materially varied by any 
alteration in its conditions for which the 
owners are responsible. It seems clear 
that when the owners engaged in the busi- 
ness of carrying cargo, which they knew 
to be contraband, they did so alter the 
condition of the voyage. That was the 
cause of its termination, and not a loss of 
the ship within the meaning of section 158 
of the Merchant Shipping Act, 1894. 
In O'^eiU v. Amutrang, MiicheU d: Co,^ 
the plaintiff was entitled by the articles 
to the lump sum of 30/. on arriving at 
Yokohama, and having received a portion 
of that sum on account, the Court gave 
him judgment for the balance. Upon 
this contract Strack was entitled to be 
paid at the rate of 5/. a month till his 
arrival in the United Kingdom — that is 
to say, August 30. We are of opinion 
that the magistrate's decision in awarding 
the balance due up to that date was 
right. 

In regard to damages, there was juris- 
diction, in the view which we have 
already expressed as to the breach of 
contract, to award - damages — see The 
Justitia^; and we see no reason, con- 
sidering the hardships involved in the 
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homeward joumey, in holding that the 
amount awarded in the present case is 
in point of amount unreasonable. 

AppecUa diimiaied. 



Solioiton — Botterell Sc Roche, for appellants ; 
FattixLBon ic Brewer, for respondents. 

IReported by J. 8, Henderson, JStq,t 
BarrUter'at^Law. 



Lord Alyebstone, C.J.^ Bex v, Dbink- 
Kennedy, J. I water and 

RiDLBTy J. > OTHERS ; 

1905. I WlNCOTT, 

May 17. J £x parte. 

[74 L. J. K.B. T22.] 

Licensing Law — Removal of Licence — 
Attaching Conditions — Jurisdiction of 
Justices^Licensing Act, 1872 (35 db 36 
Vict. c. 94), s. ^—Licensing Act, 1874 
(37 d& 38 Vict. c. 49), s. 22^Licensing 
Actf 1904 (4 Edw. 7. c. 23), s. 4, sub-s. 2. 

Upon an application for the removal of 
an existing on-licence, the licensing Justices 
are not entiUed to impose the conditions 
which they are empowered by section 4, 
subsection 2 of the Licensing Act, 1904, to 
impose in the case of the grant of a new 
on-licence. 

Rule nisi for a mandamus. 

The rule called upon certain Justices for 
the city of Coventry, being the licensing 
committee for the city, to shew cause why 
a writ of mandamus should not issue 
commanding them to hold an adjourn- 
ment of the general annual licensing 
meeting, and to hear and determine the 
matter of an application by Arthur 
Augustus Wincott that the licence there- 
tofore granted in respect of a house and 
premises in Far Gosford Street, Coventry, 
known aa the Hare and Hounds, might 
be removed to a house about to be erected 
upon a piece of land at Bramble Street, 
Coventry. 

The following facts appeared from the 
affidavit of Mr. Wincott : At the general 
Annual licensing meeting held on Feb- 



ruary 8, 1905, Wincott applied for an 
order viMier section 50 pf the Licensing 
Act, 1872, and section 32 of the Licensing • 
Act, 1874, for the provffbnal removal of 
the existing fuH oA>^K»ence of the Hare 
and Hounds, ot-vlf^^m was the owner, 
to a bouse .and premiftsv about to be 
erected- at Bran)})!^ Stiateg^.on land of 
which 'he was onotAi^ the ^owners. The 
Justices refused thefa^pliq|^i^, and the 
following minute of their ';]decision was 
drawn up and read out by the Justices' 
clerk : '' We are of opinion that, upon the 
facts proved, the removal of the Hare 
and Hounds to the proposed new site 
would be of public advantage, and should 
be permitted by the licensing Justices. 
Acting, however, upon the opinion of 
their legal adviser, Mr. Wilks, the licen- 
sing Justices consider they cannot make 
the order asked for, except as upon an 
application for a new licence.'' 

An affidavit in opposition to the rule 
was sworn by Mr. A. H. Drinkwater, 
chairman of the licensing committee, as 
follows : '* Upon the evidence before us we 
considered that a case had been made out 
for the provisional grant of a licence to 
premises to be constructed in Bramble 
Street, and that the removi^r doing away 
with the licence to the said premises in 
Far Gosford Street would be an advantage. 
Although we had no specific evidence on 
the point we werc^jfitis^ed from our own 
knowledge of the di£lC^.that the removal 
of theilicence . . . woufif be a very great 
pecuniary gain to the applicant and we 
were not disposed to make an order sanc- 
tioning the removal of the licence unless 
the pecuniary gain so acquired should be 
secured in the interests of the public. It 
was contended on behalf of the applicant 
that we had no power to attach any con- 
ditions as to requiring payment of the 
monopoly value "Ob 'the making of an 
order sanctioning the removal of the 
licence. We were, however, advised that 
we have the same power to make an order 
sanctioning the removal of such licence as 
we have to grant a new licence, and as 
licensing Justices in the grant of a new 
on-licence have power to attach to the 
grant of the licence such conditions, both 
. as to payments to be made and as to any 
other matters, as they think proper in 
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the interests of the public, we consider 
that an order sanctioning the removal of 
sach on-licence should not be made unless 
some such conditions should be attached 
to the order requiring, inter alia, a pay- 
ment to be made by the applicant. We 
did not go into the question of amount as 
we had no evidence before us to enable us 
to fix what the amount should be. As 
the applicant wished an ord^ sanction- 
ing the removal free of all conditions as 
to payment, we refused the application." 

Avory^ K,C.j and W, Mackenzie shewed 
cause. — Upon an application for the 
removal of an existing on-licence the 
Justices have the same powers under 
section 4, sub-section 2 of the Licensing 
Act, 1904, as they have on the grant of 
a new licence. Before that Act it is 
admitted that they could not have im- 
posed a condition as to a money payment, 
but section 4, sub-section 2, provides 
that, " on the grant of a new on-licence " 
tlie Justices may attach such a condition. 
By section 10 the Act is to be construed 
as one with the Licensing Acts, 1828 to 
1902, and by section 50 of the Act of 1872 
an application for an order sanctioning 
removal is put upon the same footing as 
an application for a new licence. The 
application is to be made at the annual 
general licensing meeting. Notice of the 
application is to be given in the same 
manner as notice of application for a new 
licence, and the Justices are to have the 
same power to make an order sanctioning 
removal as they have to grant new 
/licences. All the conditions which may 
be imposed upon the grant of a new 
licence may therefore be attached to an 
order sanctioning removal. By section 32 
of the Act of 1874 a **new licence*' 
means a licence granted ''in respect of 
premises in respect of which a similar 
licence has not heretofore been granted." 
The licence granted in the present case 
will be in respect of premises not hereto- 
fore licensed. The Justices were in effect 
granting a new licence to premises not 
previously licensed. 

[Reg, V. Botoman ; Pation, Ex parte 
[1898],^ was referred to.] 

(1) [1898] M.C. Ill; C7 L. J. Q.B. 463 j 
[1898] 1 Q.B. 663. 



Piekford, K.C, {Bodkin and Maddocke 
with him), in support of the rule. — The 
Justices have not the power, upon an 
application for the removal of a licence, to 
attach such a condition as this to their 
order. A new licence and a removal 
order are two separate and distinct things, 
and have been so treated by the Courts 
for many years. A removal order does 
not come within the definition of a ^ new 
licence" in section 32 of the Act of 1874. 
The wide distinction which exists between 
a removal order and the grant of a new 
licence is well pointed out by Lord Morris 
in his judgment in Laceby v. Lacon tk Co, 
[1899],'^ where he said : '' The Act of 1872 
contemplates licences being obtained and 
granted under three sets of circumstances. 
By section 40 it contemplates the grant 
of new licences ; by section 42 it contem- 
plates the grant of renewals; and by 
feection 50 it contemplates the grant of a 
'removal' of a licence, which I would 
understand from the use of the words 
'removal of the licence' to refer to a 
licence then in esse," One object of the 
Act of 1904 was to prevent disabilities 
from being attached to old licences. 

Lord Alvebstone, C.J. — This rule 
must be made absolute. If the ground 
of the Justices' decision was, as stated in 
the affidavit in support of the rule, that 
they could not make an order for the 
provisional removal of the licence in 
question except as upon an application for 
a new licence, I think the matter would 
be almost too clear for argument, because 
that would be a decision that the old 
law in regard to removals of licences was 
altered, and that an application to remove 
the licence to a place which had not been 
previously licensed could only be dealt 
with as an application for a new licence. 
Such a decision would obviously go too 
far. It would be going too far to hold 
that in every case of an application to 
remove a licence questions as to the 
value of the property, or as to the new 
and improved conditions in the new pre- 
mises, or as to the desirability of remov- 
ing the licence from a place where there 
are too many licensed houses to a place 

(2) [1899] M.C. 143; 68 L. J. Q.B. 480; 
U899] A,C. 222. 
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where there are fewer or none, and the 
like, may not be considered, but that 
the application must be dealt with as 
though it were an application for a new 
licence, and that the fact that there was 
an existing licence must be wholly dis- 
regarded. To hold that, would in my 
view be to repeal the whole of the legis- 
lation in regard to the removal of licences. 
I confess I have difficulty in reconciling 
the affidavit of Mr. Drinkwater with the 
minute of the decision read out by the 
Justices' clerk ; but it may be, as has been 
suggested, that they intended to say that 
they thought they were bound to deal, 
or, at any rate, had power to deal, with 
the application for a removal order upon 
the same basis as if it were an applica- 
tion for the grant of a new licence, and 
that they were bound or entitled to 
impose conditions in order to secure 
the pecuniary gain for the benefit of the 
public. Whichever view they took, how- 
ever, the state of the law as regards this 
matter is, in my opinion, this: there 
have been two parallel lines of legislation 
— one with respect to orders sanctioning 
the removal of licences, and the other 
with respect to the granting of new 
licences. I agree that to a great extent 
the same considerations have to be applied 
to the one as to the other exercise of juris- 
diction. In both cases it is necessary 
to consider the convenience of the public, 
the fitness of the premises, the fitness of 
the applicant, and other like matters. It 
is true that section 50 of the Act of 1872 
says that " subject as aforesaid, such jus- 
tices shall have the same power to make 
an order sanctioning such removal as they 
have to grant new licences," but that 
section 50 being the enabling section, it 
was probably considered that some such 
words were required, and the insertion 
of them does not to my mind warrant 
the contention that " the same power *' 
means that the Justices' power is to make 
<an order sanctioning a removal under 
all the circumstances and exactly in the 
same way as they have power to do upon 
the grant of a new licence. Again, sec- 
tion 22 of the Licensing Act, 1874, which 
enables orders to be made for a provisional 
grant and confirmation of licences tc( new 
premises, does not seem to me to destroy 



the argument that the legislation has run 
on parallel lines in respect of the power 
of making orders for removal and pro- 
visional removal, and in respect of grants 
of new licences, and that an absolute dis- 
cretion has been preserved to the Justices 
with regard to making these removal 
orders. Passing to the Licensing Act, 
1904, it involves difficulties of construc- 
tion which can only be solved by having 
regard to its main object and intent, 
which were to give a value to existing 
licences, to secure them to the holders, 
and to secure for the benefit of the 
public the monopoly value of new licences. 
ISection 4, sub-section 2, provides that 
" the justices, on the grant of a new on- 
licence," may attach conditions to the 
grant. The language therefore does not 
in terms include within its operation an 
order sanctioning the removal of a licence, 
and it is a fair argument that if the Legis- 
lature had meant to bring both classes of 
jurisdiction within the operation of that 
one section and make them subject to one 
condition, express words would have been 
found in the section, such as " either on 
the grant of a new on-licence or on the 
removal of an existing on-licence," and 
I think that the interpretation clause 
(section 9, sub-section 4) to some extent 
supports that view, because, in defining 
''a new on-licence" and an '^ existing 
on-licence," it draws a clear distinction 
between licences which were not in exist- 
ence at the date of the passing of the Act 
and licences which were in existence at 
that date. 

There is another consideration which, 
though not conclusive, has some weight 
in determining whether section 4, sub- 
section 2, relates to and includes the case 
of a removal of the licence. Clause (a) 
of sub-section 2 deals with the ques- 
tion of the monopoly value, represented 
by the difference between the value the 
premises will bear, in the opinion of the 
Justices, when licensed, and the value 
of the same premises if they were not 
licensed. It is difficult to see hew, if 
that is the problem to be dealt with 
and solved, the element that an existing 
on-licence has been removed from another 
house can properly enter into the calcula- 
tion. In the case of the removal of 
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Ml existing lioence, the public cannot be 
intended to get the monopoly value in 
respect of the new house as if there had 
been no licence in existence. They are 
only entitled to the monopoly value upon 
the grant of a new licence. That, in my 
opinion, points to the conclusion that an 
order sanctioning the removal of an ex- 
isting licence involves different considera- 
tions from those which arise with respect 
to the grant of a new licence, and sup- 
ports the argument that the words " on 
the grant of a new licence " ought not to 
be construed as equivalent to "on the 
removal of an existing licence " simply 
because by earlier legislation the same 
powers were given to Justices to make 
orders for removal as to grant new 
licences. 

I am therefore of opinion that, upon 
an application for the removal of a licence, 
the Justices have not the power to im- 
pose the conditions which they are em- 
powered to impose in respect of granting 
new licences by section 4, sub-section 2 
of the Licensing Act, 1904. I wish, 
however, to say that I do not suggest 
that the Justices have not a discretion 
as to whether they will or will not 
make an order sanctioning the removal ; 
and, speaking for myself, I think they 
are entitled and ought to take into 
consideration the circumstance, if ib 
exists, that by making the order, a great 
pecuniary gain would be conferred upon 
the applicant, and the public would lose 
that pecuniary gain which might have 
been preserved to them if the application 
had been for the. grant of a new licence. 
It must not be thought, therefore, that I 
suggest that the Justices have not a dis- 
cretion to refuse to make a removal order 
upon that ground amongst others. It is 
a matter for them to take into considera- 
tion, but they must consider it with 
reference to the question of making or 
refusing the removal order, and must not 
attach conditions which they have no 
power to attach under the statute. The 
rule will be made absolute, and the Jus- 
tices must deal with the question of 
making or refusing the order for removal 
on its merits when it comes before 
them. 



KENisraDY, J. — I am of the Btaab 
opinion. I agree with my Lord that 
our decision must not be taken as sug- 
gesting in any way that the Justices 
have not a discretion with regard to 
the granting or refusing of the applioa^ 
tion to remove the licence. I agree so 
fully with the rest of my Lord*s judg- 
ment that I need add nothing more. 



RiDLET, J., concurred. 



Bule absolute. 



Solicitora— Godden, Son & Holme, agents for 
Band Sc Hatton, Coventry, for prosecator; 
Nicholson, Graham k Graham, agents for 
Montague Wilks, Coventry, for defendants. 

I Reported hy F. Cowper, Etq,t 
Barrister-at'Law. 



[CROWN CASE RESEBVED.] 
1905. ^ 
^5 l^' I Rex v. Tideswbll.* 

May 20. ) 

[74 L. J. K.B. 725.] 

Criminal Law — Larceny — Sale ofGoodi 
— Fraudulent Delivery of Goods hy Seller^e 
Servant to Purchaser— Receipt Given for 
Leas Quantity of Goods than those Actually 
Delivered — No Identification of Specific 
Goods Stolen, 

A servant of the seller of residual metal 
products, in cdllusion wUh the prisoner^ 
who was in the habit of buying from the 
seller the residual metal products, sold and 
delivered to the prisoner 32 tons 13 cwt, of 
the residual metal producte, but only 
entered against him in th4 sdler^s books 
31 tons 3 cwt., and charged kiifi wiA the 
smaller amount only. There toas no evi' 
dence of any contract between the seller or 
any cogent of the seller and ths prisoner 
for the sale of the goods other ihan the 
fraudulent delivery of the larger quanlUy 
of goods by the seller's kervdnJt 4ib thi^ 
prisoner. 

• Coram, Lord Alverstone, C. J., Lawrance, J., 
Kennedy, J., Channell, J., and PhilUmore, J. 
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• Th0 priacner uoaa ehmrged on <m indid- 
fneni with the larceny of I tan 10 cwt. oj 
ruidtuil fMial producU^ and was con- 
vieted: — 

Held, thatf as there vxu no contract 
between the eeUer or any agent on his 
bAalf and the prieoner by which the pro^ 
foeriy in the goods passed to the prisoner^ 
he ioas properly convicted of larceny^ 
althotigh it was not possible to eay which 
1 ton 10 cwt. out of the 32 tons 13 cwt. had 
been stolen^ and there ioas iherffore no 
proof of the theft by the prisoner of any 
. specific goods. 

Case stated bj the Chairman of the 
Staffordshire Quarter Sessions. 

The prisoner was tried at Stafford on 
December 1, 1904, on an indictment 
charging him — (a) with feloniously steal- 
ing 1 ton 10 cwt. of casters' ashes on 
January 23, 1904, the property of Allen 
Everitt & Sons, Lim. ; (6) with receiving 
these goods well knowing them to have 
been stolen ; (c) with feloniously stealing 
1 ton 6 cwt. of casters' ashes on April 21, 
1904, the property of Allen Everitt & 
Sons, Lim. ; and {d) with receiving these 
goods well knowing them to have been 
stolen. 

, It was proved that the prisoner had 
been a customer of the prosecutors for 
a number of years, purchasing waste 
and residual metal products from them. 
A mian named Ephraim Kaye was em- 
ployed by the prosecutors as general 
metal weigher, and it was his duty to 
weigh out waste and residuals to cus- 
tomers and to enter in a book, called the 
residual metal book, a record of such 
weights for the purpose of enabling the 
customers to be charged in the books of 
the company with the proper weights. 
It was also the duty of Kaye to keep 
another book called the receipt book, in 
which he took from the customers signed 
receipts for the weights of waste and resi- 
duals taken by them. On January 23, 
1904, Kaye weighed and delivered into 
trucks of the railway company a quantity 
of casters' ashes, a residuiU metal product, 
the property of the prosecutors, weighing, 
in fact, 32 tons 13 cwt. Kaye made out a 
receipt for these ashes by the prisoner in 
his receipt book describing them as weigh- 



ing 31 tons 3 cwt. only, and this receipt 
was, on January 23, signed by the 
prisoner, who was charged with that 
amount only in the books of the prose- 
cutors. On January 20 and 23, 1904, 
the prisoner made out two consignment 
notes to the railway company in his own 
handwriting for 19 tons 9 cwt. and 13 tons 
4 cwt. respectively of casters' ashes, 
amounting together to 32 tons 13 cwt. 
On April 21, 1904, Kaye weighed and 
delivered into two trucks of the railway 
company a quantity of casters' oshee, the* 
property of the prosecutors, weighing, in 
fact, 12 tons 16 cwt. 2 qrs. The prisoner 
on April 20 signed a receipt made out by 
Kaye in his receipt book for 11 tons 
10 cwt. 2 qrs. only, and was charged with 
that weight in the books of the prose- 
cutors. On April 21 the prisoner made 
out a consignment note to the railway 
company in his own handwriting for 
12 tons 16 cwt. Kaye (who, on being 
charged with the aforementioned felonies 
at petty sessions, pleaded guilty and was 
sentenced to three months' imprisonment) 
was called on behalf of the prosecution, 
and stated that he entered the lesser 
weights in the residual metal book and 
receipt book intentionally, and that he 
kept a private book, to which he referred 
at the trial, in which he entered all the 
correct weights of goods weighed out to 
the prisoner, who obtained these correct 
weights from him, or through being 
present at the time they were entered. 
He said that he had no previous arrange- 
ment or understanding with the prisoner 
that he was to be charged for less casters' 
ashes than were to be sent, and that he 
could not say he had ever told the prisoner 
that he was being charged for less than 
the actual weights on any occasion, and 
that there was no understanding as to any 
particular deduction from weights, though 
(he added) deductions were, as a matter of 
&ct, made; but the prisoner had pre- 
viously, and from time to time, given him 
sums of money as a reward for these 
services generally, though not as a pay- 
ment in respect of any particular trans- 
action. All the casters' ashes that were 
put into the railway company's trucks 
were loaded in the ordinary course of 
business between the prosecutors and the 
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prisoner. On this evidence it was objected 
by counsel for the prisoner that the in- 
dictment was not supported by the evi- 
dence, on the ground that there was no 
proof of the larceny or receiving by the 
prisoner of any specific goods. The Chair- 
man overruled the objection, but con- 
sented to reserve the point for the con- 
sideration of this Court. He told the 
jury that if they believed the evidence for 
the prosecution their duty was to find the 
prisoner guilty. The jury found the 
prisoner guilty, and he was sentenced to 
six months' imprisonment in the second 
division, but was released on bail pending 
the decision of the point reserved. 

The Case was originally stated as set 
out above, but was sent back to quarter 
sessions for information upon certain 
points. The information was supplied 
by the following statement, which was 
added to the Case : 

There was no evidence of any previous 
or contemporary contract between the 
prisoner and Everitt & Sons, lim., or 
any authorised agent or servant of Everitt 
& Sons, Lim., other than Kaye, either for 
the sale of these ashes or for the sale of 
any quantities of ashes. There was no 
evidence of any contract between the 
prisoner and Kaye for the sale of the 
ashes on either of the dates laid in the 
indictment. The managing director of 
the prosecutors stated in evidence that 
the prisoner was a customer as buyer of 
residuals, and that he had sold as much as 
3,000Z. in value to the prisoner, and that 
he had known the prisoner fifteen years 
in the way of business. And the practice 
appears to have been that when Everitt & 
Sons, lim., had an accumulation of waste 
residuals or ashes they sent for the 
prisoner, who saw the managing director 
and arranged verbally with him to buy 
so much as he should require of the bulk 
at BO much per ton. No specific quan- 
tities would be mentioned, the understand- 
ing being that the quantities purchased 
should be defined by the weighing. The 
ashes the subject of the * indictment 
formed part of one of these accumulations. 

C. F. VacheUj for the prisoner. — The 
conviction was wrong. There was no 
larceny of the goods, inasmuch as the 



property in them passed to the prisoner 
when they were weighed and put into the 
trucks — see section 18, rule 3 of the Sale 
of Goods Act, 1893. There was no dis- 
honest intention shewn on the part- of 
Kaye until after the property had passed 
to the prisoner. Further, in order to 
establish larceny it is necessary to shew 
the theft of specific goods — see per Alder- 
son, B., in Eeg. v. Janes [isss] ^ — and 
in the pr oocn t case it is impossible to 
point to any specific part of the goods as 
having been stolen. It is impossible to 
say which 1 ton 10 cwt. out of the whole 
bulk was stolen. A floating surplus 
indistinguishable from the bulk is not 
capable of being the subject of larceny. 
If the owner of sheep in a fold sold them 
to a purchaser, and the purchaser and 
vendor's bailifif afterwards fraudulently 
agreed to count them as one less than the 
real number, there would be no larceny 
of any sheep. With regard to the counts 
for receiving, these necessarily fiul, as 
there has been no larceny bv Eaye. No 
fraud was committed until the calculation 
of the amount the prisoner was to pay. 
Possession was not obtained by a trick, 
and therefore there was no larceny — Rex 
V. Parkes [l794] ^ and Rex v. Harvey 
[1787].' As soon as the ashes were 
weighed into the railway trucks the pro- 
perty passed. 

Coventry, for the prosecution. — No 
property in these goods passed to the 
prisoner. There are exceptions to the 
rule that where the property is intended 
to pass there can be no larceny. There are 
cases where the law says the property shall 
not pass, and the intention of the vendor 
is therefore immaterial. There was really 
a preconcerted scheme between Eaye and 
the prisoner as to the goods. Kaye had 
only authority to pass to the prisoner 
such property as was properly weighed. 
If it is felony where the conduit pipe is 
innocent a fortiori it is so where there 
is fraud. In Reg. v. Middkton [l873],^ 
where a post-office clerk, by mistake, put 
down on the counter a larger sum than 
the prisoner was entitled to, and the latter 

(1) 8Car. &P. 288. 

(2) 2 Leach C.C. 614. 

(3) 1 Leach C.C. 467. 

(4) 42 L. J M.C. 73 ; L. B. 2 C.C.R. 38. 
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picked it up and went off with it, it wag 
held that he was guilty of laroenj ; and if 
it was larceny where the clerk made a 
mistake in handing over more than the 
prisoner was entitled to, a fortiori it is 
larceny where, as in the present case, a 
fraud has heen committed hj the person 
handing over the goods. The property 
has been obtained by a trick — Eeg, v. 
EoUii [1883].* Eaye had only a limited 
authority to pass property to the prisoner ; 
the latter knew, or must be taken to have 
known, what was being done by Kaye. 
The prisoner received the goods with- that 
knowledge, and that is sufficient, to sup- 
port an indictment for larceny against 
him — Beg. v, Hornby [i844] * There was 
a larceny of the bulk. 

As to there being no proof of the 
larceny of any specific part of the goods, 
such a question is for the jury to decide — 
Beg. V. Burton [l864] ^ — and the jury in 
the present case found that there was 
a larceny. It is not necessary to prove a 
larceny of any specific chattel. Ckts may 
be stolen. 

LoBD Alvebstone, G.J. — The question 
whether the offence of larceny has been 
proved, or can be charged, in this case 
depends on the circumstances in which 
the prisoner received the possession of the 
thing alleged to have been stolen. If in 
the case which has been referred to in 
the argument, of sheep in a sheepfold, 
the owner agreed to sell all the sheep in 
a sheepfold at 30«. a head, and the bar- 
gain was then struck, and the purchaser 
afterwards fraudulently arranged with 
the owner's bailiff that, there being 
thirty sheep, they should be counted 
as twenty-five and charged as twenty- 
five, there would be no larceny, though 
there would be another offence. But if 
the purchaser said, '* I will buy your 
sheep,'' and the owner said, <* You go and 
arrange with my bailiff," and at the time 
of the contract with the bailiff the pur- 
chaser arranged that the contract should 
purport to be for twenty-five sheep when 
in £ftct there were thirty, that would be 
larceny. If in the present case the addi- 

(6) 63 L. J. M.O. 38; 12jQ.B. D. 25. 

(6) 1 Car. k K. 305. 

(7) 23 L. J. M.C. 52 ; 6 Cox C.C. 293. 



tional statement had shewn that there 
was a contract which could fairly be said 
to have passed the property in any quan- 
tity of ashes before or independently of 
the corrupt arrangement with Kaye, then 
the contention on behalf of the prisoner 
would have been good. The statement 
in the Case shews that there was no 
independent arrangement other than the 
contract made between Kaye and the 
prisoner. That being so, the case is 
governed by the principle of Beg. v. 
Homhy^ and Beg. v. MiddUton.* I 
theiefore oom» to the conclusion that,, 
the prisoner having obtained possession 
of that which was not properly delivered 
to him in pursuance not of any contract 
he had made, but in pursuance of a 
fraudulent arrangement, the conviction 
for larceny can be supported. 

Lawbance, J. — I agree. 

Kennedy, J. — In my opinion it is im- 
portant that we should not create artificial 
or constructive larcenies, and that the 
Court should incline to keep the offence 
within plain lines rather than to bring 
within this net cases which, though in- 
volving gross dishonesty, are not, beyond 
all reasonable doubt, cases of theft. But 
in the present case I think it is sufficiently 
clear that there was no intention to pass 
property, except in such a quantity as 
was agreed and fixed between Kaye and 
the prisoner, and therefore there was no 
intention to pass the property in the full 
quantity which it was an-anged or under- 
stood between Kaye and the prisoner, 
fraudulently, should be stated as having 
been weighed — ^in other words, there was 
a larceny of the balance. 

Channell, J., read the following judg- 
ment : It appears to me that the ques- 
tion whether the prisoner could properly 
be convicted of larceny depends upon 
whether there was. a contract between 
Allen Everitt & Sons, Lim., and the 
prisoner for the sale of the casters' ashes 
other than a contract made through the 
agency of the fraudulent man Kaye. 
To take the illustration given during the 
argument, of the sale of sheep. If a farmer 
sells all the sheep in a field to a purchaser 
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at BO much per head, but, not kDOwing 
for certain how many sheep there are, 
aends his servant with the purchaser to 
ooont them, and the servant and the pur- 
chaser fraudulently agree to say that there 
were only nineteen sheep when there 
really were twenty, there is no larceny, 
because all the sheep have been sold by 
their owner to the purchaser, but the 
purchaser and the servant have con- 
spired to defraud the owner of the price 
of one sheep. If, however, a farm 
bailiff, having authority to sell his 
master's sheep in the ordinary way, 
says to a purchaser, ^' There are twenty 
sheep in the fold belonging to my master, 
but he does not know how many there 
are ; you can take them all. I will tell 
my master you had nineteen only, and 
you can pay him for nineteen and give 
me a present for myself," then in that 
case there is clearly a larceny of one 
sheep, and that whether the bailiff pro- 
fesses to sell the twenty sheep or whether 
he professes to sell nineteen only, for the 
fraud of the servant is known to the pur- 
chaser, and no property passes in the 
twentieth sheep by the act so known to 
be fraudulent, even if the baOiff professes 
to part with the property in it. Jieg, v. 
Hornby^ is a distinct authority for this ; 
it is a decision of Mr. Justice Coltman 
alone, but it appears to be good law. 
Reg. V. MiddleUm^ also supports this view, 
and so do all the cases as to what is 
usually called larceny by a trick. In the 
case supposed it would be impossible to 
say which of the twenty sheep was the 
one which had been stolen, but it could 
not be said that this would prevent a 
conviction. The suggested difficulty in 
the present case of identifying the ton 
and a-half of casters' ashes which was 
stolen is, in my opinion, no more fatal 
than the difficulty as to the sheep 
would be. In the present case the jury 
must be taken to have found that the 
prisoner was a party to the fraud ; and 
though he may not have known what 
quantity was on any particular occasion 
to be given to him without paying for 
it, or even that on a particular parcel 
being handed to him some part would be 
so given to him (for Kaye doubtless would 
only commit this fraud when the drcum- 



Btances presented a reasonable probability 
of its b^ng done without detection), yet 
the prisoner must be taken to have known 
before the transactions the subject of this 
indictment that Kaye would probaUy 
do on this occasion what he had already 
done on others, and in the cases when ha 
did so there would be a larceny com- 
mitted by both, though in other cases 
when the stuff was correctly weighed 
there would be none. On these points I 
find no difficulty ; but in the Case as 
originally stated there was nothing to 
shew whether the whole transaction of 
the sale of the waste product was carried 
through by Kaye, or whether the limited 
company by any other officer or agent 
made a contract for the sale. 

Phillimobb, J. — I concur. 

Conviction affi/rmod. 

Solicitors — Sanders, Parish & Co., Birmingham, 
for proeecation; Ford k. Ford, agents for 
A. J. O'Connor, Birmingham, for prisoner. 

IReported hy J, K Jldoug, E§q.\ 
BorTiiter'at*La-m. 



[IN THB COUBT OF APPEAL.] 

May 23. J ^^^^• 

[74 L. J. K.B. 768.] 
Rating — Appeal — Next Practieahle Ses- 
oions — Aesesoment Committee — Failure to 
Obtain ReUef-^Next Senions after Failure 
—Poor Relief Act, 1743 (17 Geo. 2. c. 38), 
s. 4 — Union AeaeennerU Committee Amend- 
ment Act, 1864 (27 de 28 Vict. e. 39), s. 1. 

A rate loaa made on April 21, 1903. 
Certain ratepayers comidered themeetvee 
ctggrieved by the aseeeementj but took no 
steps till October 26, 1903, when they gave 
notice of objection to the assessment com- 
mitiee. In the meantime meetings of the 
assessment committee had been held on 
May 15 and August 13, and a Court of 
quarter sessions had been held on June 27. 
A subsequent Court was held on October 27. 
The objection was, on Novejnber 12, heard 
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at a meeUng of the tuaesBmeni eommUtH 
and decided against the ratepayere, who, on 
Deeember 5, gave notice of appeal to the 
next Cowrt of quarter teeeions, held on 
January 2, 1904; — Held, that, havirhg 
regard to the prornsions of eection I of the 
Union Aeseeement Committee Amendment 
Actf 1864, and notwithetanding eection 4 of 
the Poor Relief Act, 1743, the appeal woe 
not necessarily out of time. 

Decision of the Divisional Court {ante, 
p. 16 ; 74 L. J. K.B. 57; [1905] 1 K.B. 
89) affirmed. 

Appeal from the judgment of a 
Biyisional Court (Lord AlverstoDe, O.J., 
Kennedy, J., and Bidlej, J.) on a Case 
stated by the Kecorder of Bournemouth 
on an appeal to quarter sessions by the 
Imperial and Grand Hotels Co. against a 
rate made by the overseers of the parish of 
Bournemouth in the Christchurch Union. 

The question was whether the appeal to 
quarter sessions was in time. 

The rate appealed against was made on 
April 21, 1903, to provide for expenses up 
to March 31, 1904, and was payable by 
two instalments — the first on May 1 and 
the second on November 1, 1903. Meet- 
ings of the assessment committee were 
hdd on May 15, August 13, and Novem- 
ber 12, 1903. Courts of quarter sessions 
were held on June 27 and October 27, 

1903. Notice of objection by the Im- 
perial and Grand Hotels Co. to the valua- 
tion list on which the rate appealed 
Against was based was first given to the 
assessment committee on October 26, 
1903; the objection was heard and de- 
termined on November 12, 1903, against 
the Imperial and Grand Hotels Co., who 
on December 5, 1903, gave notice of 
appeal to the se^ons held on January 2, 

1904. The Imperial and Grand Hotels 
Co. had in the month of August, 1903, 
paid the first instalment due on May 1. 
At the hearing on January 2, 1904, 
objection was taken to the jurisdiction 
of the Becorder on the ground that the 
appeal to the January quarter sessions 
was too late, not having been brought 
to the next quarter sessions within the 
meaning of section 4 of the Poor Belief 
Act, 1743. 

The Becorder overruled this objection, 
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and held that under the circumstances 
the appeal had been made to the next 
quarter sessions for the borough within 
the meaning of section 4 of the Poor 
Belief Act, 1743, and section 1 of the 
Union Assessment Committee Amend- 
ment Act, 1864. 

Being dissatisfied with this ruling, the 
Christchurch Union Assessment Com- 
mittee applied for a Special Case. 

The Becorder then heard the appeal 
ppon the merits, and gave judgment for 
the Imperial and Grand Hotels Co., 
ordering the gross estimated rental of the 
Imperial Hotel to be reduoed from 1,500^. 
to 1,325^., and that of the Grand Hotel 
from 2,05.02. to l,530f. But, inasmuch 
as the Imperial and Grand Hotels Co. 
had not taken steps, as they might have 
done, to appeal against the rate at an 
earlier date, he ordered that the alteration 
of the assessment should only operate in 
respect of the second instalment of the 
rate, and refused to order that the excess 
paid by the Imperial and Grand Hotels 
Co. in respect of the first instalment 
should be refunded to them or allowed off 
the second instalment. 

Being dissatisfied with this order, the 
Imperial and Grand Hotels Co. applied 
for a Special Case. 

The Becorder stated a Case which set 
out the foregoing facts. 

The Divisional Court affirmed the 
decision of the Becorder that the appeal 
was brought in time, and held further 
that the amount overpaid on the first 
instalment must be repaid. 

The Christchurch Union Assessment 
Committee appealed. 

Ryde {Francke with him), for the 
assessment committee. — The appeal to 
quarter sessions was too late. By sec- 
tion 4 of the Poor Belief Act, 1743, an 
appeal against any poor rate must be 
brought to the next quarter sessions 
after the making of the rate. In 1812 it 
was held that this must be construed as 
meaning the next practicable quarter 
sessions at which an appeal could be 
lodged. By section 1 of the Union 
AsMssment Committee Amendment Act, 
18G4, an appellant against a poor rate 
must first go before the assessment 
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committee and object to the valuation list, 
and must fail to obtain a decision in his 
fiLVour, before he goes to the quarter 
aessioDs. But tCe Poor Belief Act, 1743, 
still remains unrepealed. The result, 
therefore, is that the appellant must give 
notice of objection to the valuation list as 
soon as he reasonably can, and must go 
to the first practicable quarter sessions 
after his objection has been disallowed. 
The difficulty is caused by the provision 
that the assessment committee shall hear 
the objection "after notice given at any 
time." These words^ however, were not 
inserted with any reference to the right 
to appeal to quarter sessions. The valua- 
tion list had been created by the Union 
Assessment Committee Act, 1862. Sec- 
tion 18 of that Act gave any person 
aggrieved by a valuation list the option 
of objecting to it before the assessment 
committee, but the opportunity of object- 
ing was limited to twenty-eight days 
after public notice of the deposit of the 
valuation list. The effect of this limita- 
tion was that the section failed to afford 
any redress in a case where a person was 
aggrieved by a rate, but had no.t come 
into possession of the premises until some 
considerable time after the making of the 
valuation list. The words ** at any time " 
were introduced in the amending Act in 
order to meet this difficulty. They mean 
that the objection to the valuation list 
may be made at any time during the 
existence of the list. They have no 
reference to the making of the rate, and 
they do not affect the right of appeal. 
Further, if they do affect the right of 
appeal, they cannot be construed without 
some qualification ; some reasonable inter- 
pretation must be given to them. They 
cannot mean that a ratepayer may wait 
ten years and then give notice of appeal. 
The contention of the other side is that 
an appellant may postpone moving as 
long as he likes, if only he moves 
promptly when he does move. But a 
man cannot by his conduct turn a prac- 
ticable sessions into an impracticable 
sessions — Reg, v. Sevenoaka (Inhahiiantt) 
[lS45].^ It must be admitted that this 
point was not taken in some cases in 
which it might have been taken. 

(1) 14 L. J. M.O. 92; 7 Q.B. 136. 
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[He also referred to Reg, v. Oreat 
Western Railway [isny Reg, v. BiggUe- 
wade Union [1869],' Liverpool United Gae 
Light Co, V. Everton Overeeere [1871],* 
and Reg, v. Wiltshire Justices riS79j.*] 

Clavell Salter, K,C,, and Haydon, for 
the Imperial and Grand Hotels Co., were 
not called upon. 

Collins, M.B. — This is an appeal from 
a judgment of a Divisional Court affirm- 
ing a decision of the learned Beoorder of 
Bournemouth. The question is whether 
a party appealing against a poor rate haa 
brought his ap^al in time. This turns 
on the provisions of certain statutes, the 
earliest of which is the Poor Belief Act, 
1743 (1.7 Geo. 2. c. 38). Section 4 of that 
statute confers on any person who is 
aggrieved by any rate or assessment 
made for the relief of the poor the right 
to appeal to the next general or quarter 
sessions of the peace, with the condition 
that he gives reasonable notice — *Mt 
shall and may be lawful for such person 
or persons, in any of the cases aforesaid, 
giving reasonable notice to the church- 
wardens or overseers of the poor of the 
parish, township, or place, to appeal to 
the next general or quarter sessions of 
the peace for the county, riding, division, 
corporation, or franchize, where such 
parish, township, or place lies.'' That 
was construed — necessarily, it seems to 
me, having regard to the fact that 
reasonable notice has to be given — as 
meaning the next practicable sessions. 
That is how the law stood up to the year 
1862. The Union Assessment Com- 
mittee Act of that year introduced a 
provision whereby it was made com- 
petent to the person aggrieved to go 
before the assessment committee and 
object to the valuation list. By sec- 
tion 18, '^Any overseer or overseers of 
any parish in any union who shall have 
reason to think that such parish is 
aggrieved by the valuation list of any 
parish within such union, or any person 
who may feel himself aggrieved by any 



(2) 38 J. P. 822. 

(3) 21 L. T. 494. 

(4) 40 L. J. M.C. 101 ; L. R. 6 C.P. 41 L 

(5) 48 L. J. M.C. 142 j 4 Q.B. D. 326. 
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▼aloatibn list on the gcoand of unfiGdmess 
or incorrectness in the valuation of any 
hereditaments included therein, or on the 
ground of the omission of any rateable 
hereditament from such list, may at any 
time after the deposit as aforesaid of such 
list, and before the expiration of twenty- 
eight days after the notice of the deposit 
as aforesaid, give to the committee and to 
the overseers a notice in writing of his 
objection, specifying the grounds thereof, 
and where the ground of any objection 
shall be unfairness or incorrectness in the 
valuation of any hereditaoient in respect 
of which any person, other than the 
person objecting, is liable to be rated, or 
the omission of such hereditament, also 
give notice in writing of such objection, 
and of the ground thereof, to such other 
person." That proceeding under that 
Act was optional and not compulsory. 
Then two years later came the Act which 
is now the most material — the Union 
Assessment Oommittee Amendment Act, 
1864. That made it no longer optional, 
but compulsory, for the would-be appellant 
to go before the assessment committee. 
Section 1 is as follows: *' Before any 
appeal shall be heard by any special or 
quarter sessions against a poor rate made 
for any parish contained in any union to 
which the Union Assessment Committee 
Act, 1862, applies, the appellant shall 
give twenty-one days' notice in writing 
previous to the special or quarter sessions 
to which such appeal is to be made of the 
intention to appeal, and the grounds 
thereof, to the assessment committee of 
such union : Provided, that after the first 
day of August next no person shall be 
empowered to appeal to any sessions 
against a poor rate made in conformity 
with the valuation list approved of by 
such committee, unless he shall have 
given to such committee notice of objec- 
tion against the said list, and shall have 
failed to obtain such relief in the matter 
as he deems just ; and which objection, 
after notice given at any time in the 
manner prescribed by the said Act with 
respect to objections, the committee shall 
hear, with full power to call for and 
amend such list, although the same has 
been approved of, and no subsequent list 
has been transmitted to them, and if they 
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amend the same shall give notice of sudi 
amendment to the overseers, who shall 
thereupon alter their then current rate 
accordingly.'' The effect of this is that, 
whereas the Act of George 2 enacted in 
terms that the appeal should be brought 
to the next sessions, with the qualification 
that, though it must be brought to the 
next sessions, it must be brought after a 
reasonable notice, which might involve 
the impossibility of its being brought to 
the actual next sessions, the later legisla- 
tion has introduced two firash conditions 
to the right to appeal — ^first, that, before 
going to the quarter sessions at aU, the 
aggrieved party shall go before the assess- 
ment committee and object to the valua- 
tion list after notice which may be given 
at any time; and secondly, that, afber 
failing to maintain his objection, he 
shall give the assessment committee 
twenty-one days' notice of his intention 
to appeal. At the time of the passing of 
the Act of 1864 he had to give reasonable 
notice and to appeal to the next prac- 
ticable sessions, and he had an optional 
right to go before the assessment com- 
mittee. It is now compulsory on him, if 
he means to appeal to sessions, to object 
to the valuation list before the iisnsosment 
committee after notice, which notice may 
be given at any time ; and, after the assess- 
ment committee have decided against his 
objection, he must give them twenty-en^ 
days' notice of his intention to appeal. 
These are now conditions precedent to the 
right to appeal to quarter sessions. 
Therefore I do not think we can answer 
the question whether there has been a 
failure to go to the next practicable 
quarter sessions, without seeing whether 
the conditions precedent have been per- 
formed or not; and these conditions 
precedent are, it seems to me, performed, 
if they are performed according to the 
terms of the legislation which imposes 
them. The only limit imposed by the 
terms of the Act on the condition prece- 
dent of going before the assessment com- 
mittee is that it is to be after notice of 
objection to the valuation list given " at 
any time " in the manner prescribed by 
the Act. So that, it seems to me, the 
appellant fulfils the conditions precedent, 
if he avails himself of the latitude allowed 
B 
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bim of giving bis notico of objection to 
tbe aflsessment committee at any time. 

* It 18 said that, as a matter of reason- 
able common sense, some limitation must 
be put on tbese words. I think it is im- 
possible to lay down as an absolute rule 
what that lindtation is to be ; but, at all 
events, it seems to me that the limitation, 
if one could formulate it, was not exceeded 
in this case. The appellant gave his 
notice of objection during the time that 
the rate in question was actuaUy current. 
The earlier half had no doubt been paid, 
but, as to the second half, it was actually 
current at the time the notice of objection 
wiUi' given. Considering the latitude con- 
ferred by the terms of the section which 
imposes the condition, it seems to me that 
be was in no de&ult as regards the time of 
hisgivingnotioe of objection to the assess- 
ment committee, and from the time he did 
that it is not suggested that there has 
been any delay on his part. He certainly 
went to the next quarter sessions afbcor 
the decision of the assessment committee. 
1 therefore agree with the decision of 
the Divisional Court that the learned 
Recorder was right in holding that he 
bad jurisdiction. The appeal must be 
dismissed. 

Mathbw, L.J. — I am of the same 
opinion. It is clearly a condition preoe^ 
dent to calling on the quarter sessions to 
ez(Brcise its appellate jurisdiction that 
there shall have been a decision of the 
assessment committee. When we turn to 
the terms upon which that decision of 
the assessment committee may be in- 
voked, we find that the appellant has 
power " at any time " to offer his objection 
to the valuation list, and that when the 
assessment committee has dealt with that 
and pronounced an opinion upon it, then 
for the first time the appellant is in a 
position to go to the quarter sessions. 
The effect of the argument which Mr. 
Hyde addressed to us, and which certainly 
was a very able one, was that the assess- 
ment committee ought to have refused to 
entertain the objection in this case 
because there had been laches and delay. 
If they had done so, they would have 
departed from the language of the Act of 
Parliament, which gives the appellant the 



Christchurch UmoN, App. 

right at any time to urge an objection 
for their consideration. 

But then it is said tJiat ** at any time '^ 
must receive some reasonable construction. 
I quite agree, and when the time comes 
it may be very desirable that the Court 
should say whether or not *' at any time '' 
means *' at any reasonable time " ; and in 
deciding what a reasonable time may be 
it will perhaps be very desirable that 
those objections which Mr. Eyde has 
urged as objections which might possibly 
arise in some future case should be con- 
sidered. But no such question arises 
here. There must be compliance with 
the terms of section 1 of the Act of 1864, 
and I do not see any reasonable ground 
for suggesting that there has not been 
compliance with them in this case. I 
also agree that, in considering what is 
reasonable and what is not, it might be 
desirable to see what the facts of the par- 
ticular case may be. No such evidence 
was given here. I see no reason for not 
giving the appellant the full benefit of 
thelfmguageof the Actof 1864. I think 
therefore ^e appeal must be dismissed. 

Cozens-Hardt, L.J.— lam of the same 
opinion. Mr. Byde*s very able argument 
would have deserved careful attention if 
it had been addressed to a body who 
could legislate. That, however, is not 
our function. In substance, what he 
asks us to do is to insert in section I of 
the Act of 1864 words to the effect— that 
the aggrieved ratepayer shall not appeal 
to quarter sessions unless he shall have 
given to the assessment committee a 
notice of objection to the valuation list 
for their next practicable meeting. I 
must say I fail to see any justification 
for inserting such words in the language 
of the section. I think the assessment 
committee under the express words of 
the section are not tied down to any such 
next meeting, but that they had jurisdic- 
tion, if they thought fit, on the applica- 
tion of the present respondents during 
the currency of the rate, to allow the 
objection which the respondents made* 
If the committee had power to deal with 
it, it seems to me very easy, and an almost 
inevitable step, to hold that the respon- 
dents, being justified in making the appli- 
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cation when they did, have brought their 
appeal to qiiarter sessions in good time. 
It is only necessary to say that I desire 
to express no opinion with regard to such 
extreme cases of delay as have been sug- 
gested in argument. In the present case 
I see no ground for differing from the 
view of the Divisional Court that the 
learned Beoorder had ample jurlscGction 
to deal with the appeal when it came 
before him. 

Appeal diemiased. 



SolidtoTS— Lovell, Son k Pitfield« agenti for 
Braitt & Droitt, Bonmemonth, for assess- 
ment committee; C. F. Ingram, agent for 
C. J. Lacey, Boornemonth, for Imperial and 
Qrand Hotels Co. 

IBeported hy Q. Humphreyt, JSuq., 

JBdTTiftCT'tlt'Lo.fID, 



} Squire «. 
Midland Lace 
Co. 



LoBD Alverstoke, C.J. 
Kennedy, J. 

RiDLET, J. 

1905. 
April 12, 18. 

[74 L. J. K.B. 614.]! 

Master and Servant— Wages — Deduc- 
tians — " Workman " — Emphyers and 
W&rhmm Act^ 1876 (38 d: 39 Vict, c. 90), 
8. 10— IVttcA: Amendment Act, 1887 (50 cfc 
61 Vict. e. 46), 8. 2— Truck Act, 1896 (59 c6 
60 Vict. c. 44), 8. 2. 

The reepondente, lace manufacturersy 
were the occupiera of a factory, Afier 
lace had been removed from the machines it 
had to go throttgh a process called clipping, 
which was performed by women dippers. 
The genercd course of business was for the 
clippers to apply to the manwfactvrers for 
lace, and to take it home to be clipped. The 
clippers were not employed exclusively by 
any one fvrm, but might take lace from 
different firms. They might execute the 
work themselves or give it to other persons 
to execute, or might return it unexecuted. 
The clippers were responsible in case of 
non-return of the lace. They were paid 
weekly f and if any damage had been done 
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to the lace a deduction was made in 
respect thereof. In accordance with Ais 
practice, two women clippers applied to and 
obtainsd lace from the respondents, took it 
home, and si!bsequently returned it clipped 
but damaged, and a reasofiable sum was 
deducted in respect of the damage from the 
amount due to them from the respondents : 
— Held, that the clippers did not coma 
within the definition of *^ workman" in 
section 10 of the Employers and Workmen 
Act, 1876, inasmut^ as they were not 
bound by contract to execute any part of 
the work personally, and that therefore the 
provisions of section 2 of the Truck Act, 
1896, h€td no application. 

Case stated by Justices of the City of 
Nottingham. 

At a Court of summary jurisdiction 
the appellant appeared before the Justices 
to support two summonses issued upon 
informations laid against the respondents. 
The first summons charged that the re- 
spondents, on June 13, 1904, at St. Ann's 
Well Boad, being the occupiers of a 
factory within the meaning of the 
Factory and Workshop Act, 1901, and 
being employers within the Truck Act, 
1896, did unlawfully make a deduction 
from the sum contracted to be paid to a 
workman, Mrs. Annie Lizzie Flinders, in 
that the deduction was not made in pur- 
suance of such a contract as is required 
by section 2, sub-section 1 of the Act. 

The second summons charged a like 
offence on June 23, 1904, as to Mrs. 
Amy Lamb. 

Upon the hearing of each summons the 
following &ots were admitted or proved : 
The appellant was an inspector of fac- 
tories. The respondents were lace manu- 
facturers and occupiers of a factory 
within the meaning of the Factory and 
Workshop Act, 1901, and would have 
been employers within the meaning of 
the Truck Act, 1896, if the last-men- 
tioned Act had applied under the par- 
• ticular circumstances of the cases. 

After lace has been removed from the 
machines it has to go through the pro- 
cess of being clipped — that is, superfluous 
threads and material have to be removed. 
In Nottingham there are a large number 
of women known as clippers, who carry 

B2 



Digitized by 



Google 



228 



CASES GOKKBCTBD WITH 



Squire v. Midland LaoIes Co. 

on the business of dipping, undertake to 
get lace clipped, and with that intent 
upply to the manufacturers for and take 
lape home to be clipped. Such clippers 
are not employed exclusively by any one 
firm or for any definite time, but are 
incl^pendent, and may and do take lace 
from different firms. They may and do 
employ other persons to assist them, the 
firni^ having no control whatsoever over 
them. Clippers may refuse to take work, 
and, having taken it, may execute or give 
it to other persons to execute, or may 
return it unexecuted, and the manufac- 
turers may refuse to give them work as 
they please. Clippers are responsible in 
case of non-return of the lace. They are 
paid at the end of each week when the 
account is made up, according to the 
amount of work done. The lace is ex- 
amined, and if any damage has been 
done to it, the clipper is required to pay 
damage in respect thereof. This course 
of business has been in vogue in the city 
of Nottingham for considerably over 
twenty-five years, and clippers are gene- 
rally well aware of it. 

Annie Lizzie Flinders sought to obtain 
lace for clipping ^m the respondents, 
and some was handed to her. She took 
it home, and subsequently returned it 
clipped but damaged; and on June 13, 
1904, a sum of sixpence was deducted 
from the amount due to her for clipping. 

Amy Lamb, under circumstances simi- 
lar to the above, obtained lace from the 
respondents, and returned it damaged. 
On June 23, 1904, the sum of sixpence 
was deducted for . damages in respect 
thereof from the amount due tp her. 

The respondents were not aware of the 
person or persons who actually did the 
clipping. There were no notices posted 
up in the factory of the respondents 
relative to the alleged offences under the 
Truck Acts, nor was there any contract 
in writing signed by the clippers. The 
deductions did not exceed the amount of 
damage done, and were fair and reason- * 
able. In the case of Mrs. Flinders it 
was further proved that the lace was 
given out to her only as an outworker, 
that she had never worked in the factory, 
and that she did the clipping at home 
herself. 



In the case of Mrs. Lamb it was also 
further proved that she had been employed 
daily in the respondents' factory since a 
year last Whitsuntide, and occasionally 
after the fitctory closed at night took work 
home to do ; that she knew that her home 
work was not considered as part of her 
work at the fietctory. She also knew that 
deductions were made for damaged goods 
from her wages, and her daughter assisted 
her in the clipping and did part of the 
damage in respect of which the deduction 
was made. 

The respondents* counsel contended 
that the appellant had failed to prove in 
both cases any contract of service ; that 
the term ''wages" had been wrongly used, 
and was simply money for work done; 
that there was no contract to execute the 
work personally ; and that neither Mrs. 
Flinders nor Mrs. Lamb was a work- 
man within the definition contained in 
section 10 of the Employers and Work- 
men Act, 1875. 

The Justices, being of opinion that 
neither Mrs. Annie Lizzie Flinders in the 
one case nor Mrs. Amy Lamb in the 
other was a *' workman " within the 
meaning of the Truck Acts, dismissed 
both the summonses. 

The question for the opinion of the 
Court was whether their determination 
in either or both of the cases was right or 
not. 

O. S. Eohet'taon, for the appellant. — By 
section 2 of the Truck Amendment Act, 
1887, ''the provisions of the principal 
Act shall extend to, apply to, and include 
any workman as defined in the Employers 
and Workmen Act, 1875, s. 10." And 
by section 10 of the Act of 1875, 
"workman" means "any person who, 
being a labourer, servant in husbandry, 
journeyman, artificer, handicraftsman, 
minor, or otherwise engaged in manual 
labour, . . . has entered into or works 
under a contract with an employer, 
whether the contract be made before or 
afler the passing of this Act, be express 
or implied, oral or in writing, and be a 
contract of service or a contract per- 
sonally to execute any work or labour." 
These women, being engaged in manual 
labour, were workpeople and not con- 
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tractors. There was a personal contract 
on their part to do the work. No one 
was responsible for the work coming 
back except these women to whom it was 
delivered. 

[He referred to Grainger y. Ayndey 
[issol,^ Stuart y. Evans [isss],' Sharman 
V. Sanders [1863],' Bowers v. Lavekin 

fi856l/ and JBrown y. BuiUrUy Coal Co. 
1885 J.*] 

Stanger^ K.C. {Lindley with him), for 
the respondents. — ^The true test in these 
cases is that, if the contract is one by 
which a person contracts to get work 
done, he is not a workman within the 
meaning of the Act, although he may do 
part of the work himself ; but if the con- 
tract is to do the work himself, he is a 
workman, although he may get part of 
the work done by others — Sharman v. 
Sanders,* RUey v. Warden [l848],« Weaver 
V. Floyd [1852].^ In Ingram v. Bcnmes 
[1857],* Cockburn, 0. J., said, " It was the 
class where personal labour is given for 
wages that the Legislature intended to 
protect " ; and he expressed the opinion 
that, in order to come within the Act, 
a man must be bound to work per- 
sonally. Grainger v. Aynsley ' is not 
against the respondents' contention, for 
there the appellant had engaged to work 
personally. 

[He also cited Gordon^ Ex parte [l855].^] 
G. S, Bobertson, in reply, referred to 
FUlar V. Llynvi Coal and Iron Co, 
[1869].^® 

Cur, adv. vuU. 

On April 18 the following judgment 
of the Court was read by 

Kennbdy, J. — This is an appeal on a 
Case stated by two of the Justices of 
Nottingham against the dismissal of a 

(1) 60 L. J. M.C. 48 ; 6 Q.B. D. 182. 

(2) 49 L. T. 138. 

(3) 22 L. J. C.P. 86 ; 13 0. B. 166. 

(4) 25 L. J. Q.B. 371 ; 6 E. & B. 584. 
(6) 53 L. T. 964. 

(6) 18 L. J. Ex. 120; 2 Ez. 59. 

(7) 21 L. J. Q.B. 151. 

(8) 26 L. J. Q.B 319 ; 7 E. & B. 115. 

(9) 25 L. J. M.C. 12 ; 1 Jur. (N.B.) 683. 
(10) 38 L. J. O.P. 294. at p. 297 ; L. B. 4 C.P. 

762. 



summons against the respondents for an 
alleged unlawful deduction from the sum 
contracted to be paid by the respondents 
to a workwoman, Mrs* Annie Lizzie 
flinders, contrary to the provisions of the 
Truck Act, 1896, s. 2 ; and against their 
dismissal of a like summons in the case 
of another workwoman, Mrs. Amy Lamb. 
The Justices were of opinion that neither 
Mrs. Annie Lizzie Flinders in the one 
case, nor Mrs. Amy Lamb in the other 
case, was a " workman " within the mean- 
ing of the Truck Acts, and on that ground 
dismissed both summonses. 

After carefully considering the findings 
of fact stated in the Case, by which we 
are bound, we find ourselves unable, in 
view of the language of the Acts of Par- 
liament which apply to these cases, and 
of judicial decisions which were given 
upon a practically identical statement 
and are binding upon this Court, to hold 
that the determination of the Justices 
was erroneous in point of law. 

The definition of ^* workman " (which 
includes a workwoman) is contained in 
section 10 of the Employers and Work- 
men Act, 1875. We may summarise it 
for the purposes of this case as including 
any person, not being a domestic or 
menial servant, who, being engaged in 
manual labour, has entered into or works 
under a contract with an employer, the 
contract being a contract of service, or a 
contract personally to execute any work 
or labour. 

The material facta in relation to the 
employment of *' clippers'' in the lace 
trade at Nottingham generally are set 
forth in t}ie Case. 

The further particular facts in regard 
to the two clippers whose cases form the 
subject of the present appeal are these : 
Mrs. Flinders never worked in the respon- 
dents* &ctory. She applied for and ob- 
tained work as a clipper, and did the 
clipping herself at home. Mrs. Lamb 
was regularly employed in the respon- 
dents' &uetory during the day, and occa- 
sionally took home clipping work, which she 
knew was not considered part of the work 
at the factory. Her daughter helped 
her with the clipping work at home. 
In neither case were the respondents 
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aware of the person or persons who 
actually did the work. Ilt^ii'ft farther 
stated by counsel that the'\^i^t)ifig work 
was entered in the wages^bdOK, and the 
women were paid weekl% subject to 
deductions from their pay for damaged 
work. 

We feel ourselves precluded by autho- 
rity from considering, upon this state of 
&cts, whether we might- not give to 
section 10 of the Act of 1875 an inter- 
pretation suf&ciently liberal to include 
these two persons as workwomen entitled 
to the protection of the Truck Acts. The 
basis of the decision of the Exchequer 
Chamber in the leading case of Ingram v. 
Barnes,^ aflirming the judgment of the 
majority of the Court of Qaeen's Bench, 
unquestionably is that, to be a '' work- 
man " or ** artificer " within the protection 
of the Truck Act, the person who con- 
tracts to do work for an employer must 
be a person absolutely bound' by the 
terms of the contract to work with his 
own hands in the performance of it. 
The fact that he may work, or will prob- 
ably work, with his own hands in the per- 
formance of the contract is insufficient. 
The principle of Ingram v. Barnes * Was 
distinctly recognised in the judgment of' 
the Court of Common Pleas in the later cas^ 
of Pillar v. Lh/nvi Coal and Iran tJo,^' 
Mr. Justice Montague Smith, delivering ' 
the judgment of the Court, said, " The 
result of that decision " — Ingram v. 
Barnes * — " is, that a man is not '*ari 
artificer within the Act unless the em- 
ployer hajs, by the contract of hiring, a 
right to require his personal work ktid 
labour in return for ' wages,' of course a^ 
wages are defined by the Act." In 'the 
present case the Justices have found the ^ 
employment of these women clipp^ t6' 
be the employment of persons who' may' 
either execute the work or give it to'othei* *' 
persons to execute. In fisict, Mrs. Flinders 
herself executed at home the Work sB^' got ; 
so did Mrs. Lamb, with the assistiftice of 
her daughter. But neither of them was 
bound by the terms of the contract with 
the employer to do any part of the work 
personally ; and this, as we have already 
said, appears to be established by the 
judgment of the Judges in the Exchequer 



Chamber in Ingram v. Barfies^ to be 
essential in order to constitute a ^^ work- 
man " under the Truck Act. It is true 
that Ingram v. Barnes ^ was decided, not 
in regard to the Employers and Work- 
men Act, 1875, s. 10, but upon the 
interpretation of an earlier Act — 1 & 2 
Will. 4. c. 37 ; but the learned counsel 
for the appellant was unable to point 
out to us, and we have been unable to 
discover, any real or material distinction 
in the isomewhat different wording of the 
two Acts in regard to the definition of 
** workman.'' We must therefore dismiss 
the appeal. We do so with some re- 
luctance, having regard to the facts dis- 
closed in this case as to the nature of 
the employment and the position of the 
women clippers who, though they do 
sometimes employ assistants, are evi- 
dently as a class wage-earning manual 
labourers, and not " contractors " in the 
ordinary and popular sense, or persons 
''who speculate on the state of the 
labour market " ; and we venture to 
express the hope that some amendment 
of the Uw may be made so as to extend 
the protection of the Truck Act to a 
class of workpeople practically indis- 
tinguishable from those already within 
its provisions. 

Appeal dismissed. 



Solicitors — Solicitor to Treasury, for appel- 
lant; Hind& Robinson, agents for Wells & 
Hindf Nottingham, for respondents. 



IReported by F. Comper^ Etq,^ 
BarrUter^aULam. 
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Admiraltt/, 
Babokaye Dbane, 

1905. i 

AprillS. May 8. J 

[74 L. J. P. 135.] 
Seaman' a Wages — Agreement with Crew 
— " Voyage "—End of Voyage—'' Such 
port as may he required by the master " — 
Final Fort of Discharge — Merchant Ship- 
ping Act, 1894 (57 d: 58 Vict. c. 60), 
ss. 114, 115, anc? 116. 

A " voyage/* within the meaning of sec- 
tion 115, subsection 5 of the Merchant 
Shipping Act, 1894, is the passing of a 
vessel from home to a given port cmd back 
again to home ; and it is consistent with the 
ffessel both on the passage out and the 
passage back going to more than one 
foreign country to unload or load and trade, 
before finally loading for her return home. 

The end of a " voyage" within the 
fneaning of the said sub-section, is the place 
at which die cargo brought home is finally 
discharged. 

Where, under the agreement with the 
crew, a seaman shipped ** on a voyage 
not exceeding one yearns duration to any 
ports or places within the limits of 75^ 
N'orih arid 60^ South Lot,, commencing at 
Cardiff, proceeding thence to Malta, there- 
after trading to ports in tmy rotation, and 
to end at such port in the United Kingdom 
or continent of Europe within Jiome- 
trading limits as may be required by the 
master" and the vessel having proceeded on 
her voyage returned home to a port in 
the United Kingdom, where the homeward 
cargo was discharged, and the seaman there 
claimed his wages, but the master refused 
them on the ground that he required the 
seaman under the agreement to go on in 
the ship to a certain other port in the 
United Kingdom, — Held, that the agree- 
ment being ^^for a voyage" within sec- 
tion 115, sub-section 5 of the Merchant 
Shipping Act, 1894, the voyage ended at 
the port at which the homeward cargo was 
discharged ; and that the master by accept- 
ing the charter of his homeward cargo to 
this port had exercised his power under 
the agreement so as to require this port 
to be the end of the voyage, and that the 
seaman was entitled to his discharge and 
icagesat this port. 



Claim referred to the Admiralty Divi- 
sioa of the High Ck>urt of Justice by ^ 
Court of summary jurisdiction at South- 
ampton, under section 165 (iii.) of the 
Merchant Shipping Act, 1894. The clain^ 
was by Charles Baxter as plaintiff, against 
Coh'n McDiarmid, master of the steam- 
ship Scarsdale, as defendant, for 6Z. 3«. 9c2. 
for wages and compensation as fireman 
on board the Scarsdale. Under the 
agreement with the crew on August 5, 
1904, the plaintiff was engaged '*on a 
voyage not exceeding one year's duration 
to any ports or places within the limits of 
75*» North and 60*» South Lat., com- 
mencing at Cardiff, proceeding thence to 
Malta, thereafter trading to ports in any 
rotation, and to end at such port in 
the United Kingdom or continent of 
Europe within home trading limits as 
may be required by the master/' ,The 
Scarsdale sailed from Cardiff to Malta and 
from Malta to the Black Sea, where she 
loaded a cargo of grain for Southampton, 
and aiTived there on September 28, 1904, 
and discharged the whole of her cargo. 
On September 28, 1904, the plaintiff 
claimed his wages and discharge on the 
ground that the voyage and agreement 
were at an end. The defendant refused 
the wages, stating that the plaintiff 
would have to go on with the ship to 
Cardiff. 

Robson, K,C., and Morgan Morgan, 
for the plaintiff, referred to sections 
113, 114, and 115 of the Merchant 
Shipping Act, 1894. It cannot be 
suggested that this was a running agree- 
ment; therefore it was an agreement "for 
a voyage " under section 115, sub-section 5. 
It is also admitted that Southampton was 
the final port of discharge. The question 
is where a " voyage " ends. *' Voyage," 
not being defined by the Act, has its 
ordinary signification. It is "a transit 
at sea from one terminus to another " — 
Stroud! s Judicial Dictionary, 1903, citing 
certain cases. It is "a journey by sea. 
It usually includes outward and home- 
ward trips, which are called passages " — 
Sailci^s Word Book, 1867. 

[The Board of Trade form of agreement 
under section 113 of the Act was referred 
to.] 



Digitized by 



Google 



232 



CASES CONNECTED WITH ' 



Tnt ScABSDALE, Adm. 

The seaman is entitled to have a precise 
description of the voyage for which he 
contracts to serve — KayB Shipmaaters 
and Seamen, 1894, p. 344, citing certain 



It is contended that the Scarsdale, 
having completed her trading voyage and 
returned to this country and discharged 
her cargo, her 'Voyage" had ended. If 
the agreement is to be construed to extend 
beyond the final port of discbarge, it is bad. 
The ppwer to contract is limited by the 
term '' voyage" ; and a voyage described as 
'' for any period not exceeding 6 months '' 
has been held to terminate in twenty-one 
days on the discharge of the cargo in the 
home port — Tindle v. Davison [l892].^ 

Sir E. Clarke, K.C., and Lewie Noad^ 
for the defendant. — There are two ques- 
tions: (1) Was Cardiff the termination 
of the agreed voyage — a question of 
&ct; and (2) If so, was the agreement 
valid! 

As to (1), the notes by the Board of 
Trade official on the agreement are : 
" Date of termination of voyage — 8th Oct. 
1904," and " Port of termination — 
Cardiff." 

As to (2), if the plaintiff is right, the 
owner could not agree with the crew to 
come back to Cardiff unless he discharged 
his cargo there ; and when a ship starts 
from Cardiff and is going back there, a 
new crew must be engaged at Southamp- 
ton. That is an unreasonable construc- 
tion of the Merchant Shipping Act, 1894. 

The statutory provisions as to the agree- 
ment with the crew were originally made 
for the benefit of the shipowner, and not 
of the crew— see the preamble to 2 Geo. 2, 
(1729), c. 36, as to the interests of trade 
and navigation; and in that Act the 
expressions are " discharge " of the sea- 
men, and *' unlivering port " of the cargo. 

[5 & 6 Will. 4. (1835), c. 19, s. 2, the 
Merchant Shipping Act, 1854 (17 & 
18 Vict. c. 104), s. 149, and the Merchant 
Shipping Act, 1873 (36 & 37 Vict. c. 85), 
8. 7, were also referred to.] 

This is a good " eogagement " within 

section 114, sub-section 2 (a) of the Mer- 

ohant Shipping Act, 1894, and " the 

nature, and, as far as practicable, the 

(1) 66 L. T. 372. 



duration of the intended . . . engage- 
ment " are properly described. A ** run- 
ning agreement" under section 115, sub- 
section 5, is for two or more voyages 
as described, and is different from this 
*' engagement," which might be for more 
tlian a year. 

The Attorney-General {Sir R, B, Finlay^ 
Z.C.), the Solieitar-GeneraliSir E. Carem^ 
K,C.\ and H. Sutton, for the Board of Trade. 
— The Board of Trade view is that the 
voyage terminates at the port where the 
cargo is discharged on the particular 
adventure. This is a new form of '^ the 
loading port clause." The forms of this 
clause have varied, and in any form it is 
only twenty to twenty-five years old. One 
form which provided that after the return 
of the vessel to a port of final discharge 
in the United Kingdom the crew further 
agreed to proceed to a port to load, &c., 
was feared by shipowners to be bad as 
an agreement for two voyages. So it was 
dropped, and the present is a new attempt 
to fuse the loading port clause into the 
provision for one voyage. Indications 
that a voyage ends with the discharge of 
the cargo are found in 2 Geo. 2. (1729), 
c. 36, ss. 6 and 7, which provided against 
the crew leaving the ship at the unliver- 
ing port before she was unladen, and 
specified the time at which wages were to 
be paid. Also 37 Geo. 3. (1796). c. 73, 
s« 11, and the schedule, prescribed as the 
term of the agreement with the crew 
'' till the voyage is ended and the ship 
discharged of her cargo." 

[5 & 6 Will. 4. (1835), c. 19, s. 11, was 
referred to on the same point.] 

Also section 370 of the Merchant 
Shipping Act, 1894, defining "voyage" 
in connection with fishing boats, illus- 
trates that a voyage terminates where 
the mercantile adventure comes to an end. 
The place where the voyage of a ship 
ends is variously described in this Act 
as *'the final port of destination" in 
sections 118 (sub -section 3), 242 (sub- 
section 1), and 253 (sub-seotion 2); as 
'^ the port of discharge " in sections 239 
(sub-section 4) and 241 (sub-section 2) ; 
as "her port of delivery," section 225, 
sub-section 1 (a) ; and as " the end of her 
voyage," section 218. 



Digitized by 



Google 



THE DUTIES 0? MAGISTRATES. 



233 



The Scabssalx, Adm. 

AIL agreements with the crew are 
either voyage agreements or running 
agreements under the Act, and in sec- 
tioD 114, sub-section 2 (a), ''engagement" 
must refer to running agreements or 
possiblj to coasting vessels. 

Sir E, Clarke^ K.O,^ in further argu- 
ment. — ^The decisioDS x>n certain forms of 
*' the loading port clause ** have upheld it. 
Section 114, sub-section 3 of the Act 
provides for the admission into the agree- 
ment of such extra stipulations at the 
will of the master or seamen as are not 
contrary to law. The seaman, therefore, 
IS entitled to make a contract, and here 
the contract is that the master shall 
name the port of termination. There is 
nothing in the Act to forbid this, even if, 
apart from such agreement, the voyage 
would end with the discharge of the cargo. 
The expense of taking the vessel to 
Cardiff was part of the mercantile ad- 
venture. None of the sections in which 
the phrases '' final port of destination," 
*' final port of discharge," and "port of 
delivery" are found, conflict with the 
defendant's contention. 

Rohwn, K,C., in reply. — If the defen- 
dant was right that the " voyage " could 
be determined not by facts, but by the 
master's discretion, the statute would be 
inoperative. The master cannot conti-act 
for what period he likes, but only for a 
" voyage," and that is ended by the dis- 
charge of the cargo at the home port. 

Cur. adv. vuit. 

May 8. — Bargrave Deane, J.— After 
stating the facts, the learned Judge con- 
tinued : Upon this statement of facts 
the question of law arose, whether the 
voyage and agreement of the plaintiff 
with the master terminated at Southamp- 
ton or Cardiff; and with the consent of 
the solicitors on both sides the magis- 
trates referred the plaintiff's claim to this 
Court under the provisions of section 165, 
sub-section (iii.) of the Merchant Shipping 
Act, 1894. 

The question submitted is an important 
one, involving far-reaching commercial in- 
terests, and I am not aware of any autho- 
rily to guide me. Therefore it is neces- 
sary that I should clearly state the 



statutory provisions which affect the 
points at issue ; and I have to thank the 
counsel who have appeared for the various 
parties at the hearing for the full and 
interesting arguments which they ad- 
dressed to the Court. 

The material sections of the Merchant 
Shipping Act which affect this case are 
sections 113, 114, 115. Section 113 
provides as follows : '* (1) The master of 
every ship," with exceptions not material, 
« shall enter into an agreement (in this 
Act called the agreement with the crew) 
in accordance with this Act with every 
seaman whom he carries to sea as one of 
his crew from any port in the United 
Kingdom. (2) If a master of a ship 
carries any seaman to sea without enter- 
ing into an agreement with him in 
accordance with this Act, the master in 
the case of a foreign going ship . . . 
shall for each offence be liable to a fine 
not exceeding five pounds." Putting it 
shortly, the master was bound under a 
penalty to enter into an agreement in writ- 
ing with the plaintiff before going to sea. 

Section 114 provides: " (1) An agree- 
ment with the crew shall be in a form 
approved by the Board of Trade. . . . 
(2) The agreement with the crew shall 
contain as terms thereof the following 
particulars : — (a) Either the nature, and, 
as far as practicable, the duration of the 
intended voyage or engagement, or the 
maximum period of the voyage or engage- 
ment and the places or parts of the 
world, if any, to which the voyage or 
engagement is not to be extend." 

Section 115, sub-sections 5 and 6, state 
the nature of two alternative agreements 
which may be entered into between master 
and crew as follows : '' (5) The agree- 
ments may be made for a voyage, or if 
the voyages of the ship average less 
than six months in duration may be 
made to extend over two or more voy- 
ages, and agreements so made to extend 
over two or more voyages are in this 
Act referred to as running agreements. 
(6) Bunning agreements shall not ex- 
tend beyond the next following thirtieth 
day of June or thirty-first day of De- 
cember, or the first arrival of the ship at 
her port of destination in the United 
Kingdom after that date, or the discharge 
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of cargo consequent on that arrival." 
I may briefly describe sub-section 5 as 
setting forth a voyage agreement, and 
sub-section 6 a running agreement ; and 
it has been agreed by all the parties to 
this case that we have to deal with a 
voyage agreement and not a running 
agreement. 

The first difficulty which arises is to as- 
certain and state a legal interpretation and 
definition of the word '* voyage." The word 
is French in origin, and its original mean- 
ing is "to x^ove afar" or "go abroad," 
as applied to persons or things leaving 
the place to which they belonged. The 
word has inherent in it the sense of 
movement, and I have no doubt was 
originally confined to a passing from one 
given spot to one other given spot, and 
that was the meaning attached to the 
word when it was adopted into the Eng- 
lish language. But the meaning of the 
word has undoubtedly changed, and espe- 
cially as applicable to ships. I believe 
the more modern meaning of the word is, 
so far as an English ship is concerned, 
the passing of that ship from home to a 
given port and back again to home, and 
that this is the meaning which the 
framers of the Merchant Shipping Act 
had in view when the wording of sec- 
tion 115, sub-section 5, was considered : 
"The agreements may be made for a 
voyage, or if the voyages of the ship 
average less than six months in duration 
may be made to extend over two or more 
voyages." I read this to contemplate 
such voyages as those of Transatlantic or 
Peninsular and Oriental liners or even 
cross- Channel steamers, which leave their 
home port, go abroad and return home, 
each thus completing a voyage. 

But it is not inconsistent with this 
reading of the word " voyage " that the 
vessel should, after leaving home, go to 
more than one port abroad before return- 
ing home ; on the contrary, it would seem 
to be consistent that both on the passage 
out and the passage back the British 
vessel should go to more than one foreign 
country, when she should unload or load 
and trade, before finally loading for her 
return home. We speak of "a voyage 
round the world," which infers stopping 
at many places in transit; but it is all 



one voyage up to and until the return of 
the ship home to this country. 

I am of opinion that the agreement 
in this case recognised a voyage in the 
sense in which I have defined it — ^namely, 
from England to Malta, trade with other 
ports or places within certain degrees of 
latitude, and back again to England or a 
port within home-trading limits. A port 
within home-trading limits is defined by 
section 742 of the Merchant Shipping Act, 
1894, and a return to it may be taken to 
be equivalent (for the purpose of a voyage 
of an English ship) to a return to an 
English port at the end of the voyage ; 
and provision is made by statute for the 
crew being brought home to England, if 
they require it, at the expense of the 
owners. 

But this definition of a voyage does not 
conclude the whole matter. The further 
question arises : given that the voyage 
ends within these home limits, at what 
place within these home limits does it 
eud ? The Merchant Shipping Acts from 
1729 downwards do not in torms define 
" the end of a voyage." But there are 
three expressions which in my opinion 
afford a fairly sure guide to what may be 
taken to be the place where a voyage Is 
to end. " The place of unlivery of the 
cargo," " the final port of discharge," and 
" the final port of destination " are torms 
which will be found fiiirly frequent in the 
various Merchant Shipping Acts, and so 
f&v as I can judge are intonded to be 
correlative terms, each pointing to what 
must be taken to be the end of a voyage ; 
and reading them in this light it seems 
clear to me that, taking the definition 
which I have before expressed, the end of 
a voyage is the place where the final or 
home passage of the whole voyage tornn- 
natos, by reason that it is the place at 
which the cargo brought home is to be 
discharged finally. In the case where the 
home cargo is consigned to more than one 
place, " finally " means that place where 
the last portion of the cargo is discharged, 
and the adventure of the ship outward 
and homeward is at an absolute end, and 
' where she is fully discharged on h^ 
return within the home limits. 

It was contended on behalf of tlfe 
master of the Soaradah that the words ^ 
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the agreement in question, ''such port 
... as may be required hj the master," 
entitled the master to say to his crew, 
"True, I have brought home and dis* 
charged my cargo, but I have the right 
to name any other port where my voyage 
within home limits may end other than 
the place to which my cargo is con- 
signed and delivered." And counsel for 
the defendant, in pursuance of this con- 
tention, read the preamble of 2 Geo. 2. 
c. 36, with the view of shewing that that 
statute was enacted to protect the ship- 
owners against the possible misconduct of 
their crews in leaving the ships in places 
and under circumstances prejudicial to 
the commercial enterprises of the time. 
The argument is perfectly correct ; but in 
my opinion, whatever may have been the 
view or policy which led to the preamble 
in question, the policy of the mercantile 
law now is not one-sided, but has in view 
the protection of seamen as well as ship- 
owners ; and it is only necessary to read 
section 114, sub-section 2 (a) of the 
Merchant Shipping Act, 1894, to see that 
the whole object of the agreement to be 
made under that Act is to secure to the 
crew as definite a statement as possible 
of the nature and duration of the intended 
voyage. 

In my opinion, the final words of this 
agreement which we now have under 
consideration intend no more than to 
leave it to the master to say to what 
port in the United Kingdom or Continent 
of Europe within home-trading limits he 
will accept his homeward charter. This 
construction of the words is consistent 
with what I have said before as to the 
meaning of the words '' final port of de- 
stination/' whereas the contrary construc- 
tion — namely, that, having discharged his 
homeward cargo, the captain is at liberty 
if he chooses under these words to take 
another cargo on board at his said port 
of discharge in the United Kingdom — 
would render the nature and duration of 
the voyage so indefinite that it would be 
contrary to the spirit of that part of 
section 114 which I have quoted. 

I must add one finding of fact outside 
the statement of facts submitted to me — 
namely, that, so far as the evidence goes, 
there is nothing to shew that Cardiff was 



intended to be the SoarsdaiUa home port, 
or that the crew or vessel were in any 
way connected with that port; nor is 
there any consideration apparent why, 
when once the cargo was discharged, the 
crew should be bound by their agreement 
to take the ship to Cardiff or anywhere 
else than the final port of discharge of 
the cargo. Reading, therefore, this agree- 
ment by the light of the Merchant 
Shipping Act, 1894, 1 find that it is an 
agreement within the meaning of sec- 
tion 1 14, sub-section 2 (a) and section 115, 
sub-section 5 ; that the master, by accept- 
ing a charter for a cargo from the Black 
Sea to Southampton, exercised his power 
to end the voyage at Southampton, a 
port in the United Kingdom, as his 
" final port of discharge," making it 
thereby his '* final port of destination " ; 
and that, having so exercised his power, 
he had no right to require the plaintiff to 
proceed further with the ship, and the 
plaintiff was entitled to his discharge and 
his wages at Southampton. There will 
be judgment for the plaintiff, with costs. 



S olicitors— P. J. Nicholls, agent for C. A. 
Emanuel k, Emanuel, Southampton, for 
plaintiff ; Botterell k, Boche, for defendant ; 
Solicitor to Board of Trade. 

[Reported by Arthur Pritohard, SSr^., 
BarrUter-at'Lavo, 
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Lord ALvxRfrroNE, G.J. ^ 
Kbnkedt, J. Rex v. 

RiDLXT, J. > Johnson and 

1905. ANOTHBB. 

April 11. ) 

[74 L. J. K.B. 686.] 

Licensing Law — Extentum of Time 
during which Fuhlic-houae may he Kept 
Open — Jurisdiction of Jiistioes — Writ of 
Certiorari— Lioeneing Act, 1872 (35 d: 36 
7ia. e. 94), 8. 26. 

An order of Justieee under section 26 
of ike Licensing Act, 1872, extending the 
hofwrs during which a licensed house may 
he kept open for the sale of intoxicating 
liquors is in the nature of a judioial 
order, and may he hrougJu up on cer- 
tiorari. 

Rule nisi for a writ of certiorari to 
bring ap an order of Jostices for the 
Upton-on-Severn petty sessional division 
of the county of Worcester. 

In September, 1874, the licensing 
committee of the county of Worcester 
made an order under section 32 of the 
Licensing Act, 1874, by which the rural 
town of TJpton-on- Severn was made a 
"populous place," and this order was 
continued in force down to 1903, having 
been renewed without alteration after 
each census — namely, in 1883 and in 
1894. In 1902 the licensing committee 
caused notice to be given to all licence- 
holders and local authorities of the various 
places in the county in respect of which 
orders were then in force as *' populous 
places,*' that they proposed to revoke the 
orders in force, and would hear evidence 
in support of applications for frosh orders. 
In April, 1903, application was made for 
a fresh order declaring a certain area 
within the town of XJpton-on-Severn to * 
be a populous place. This area had a 
population of 1,436 persons. The com- 
mittee refused the application. 

Subsequently, in June, 1904, application 
was made to the Justices for the petty 
sessional division of TJpton-on-Severn on 
behalf of the various licence-holders of the 
town for an order under section 26 of 
the Licensing Act, 1872,^ authorising an 

(1) LioendDg Act, 1872, s. 26: <'Tbe local 
BDtbority of any licensing district, upon the 
production of such evidence as snob antbority 



hour's extension of the time during which 
twelve out of the fourteen licensed houses 

may deem sufficient to show that it is necessury 
or desirable so to do for the accommodation of 
any considerable number of persons attending 
any public market, or following any lawfni 
trade or calling, or attending any theatre, may 
grant, if snch antbority think fit, to any licensed 
victualler or licensed keeper of a refreshment 
house, in respect of premises in the immediate 
neighbourhood of such market, or of the place 
where the persons follow such lawful trade or 
caUing, or of any such theatre, an order exempt- 
ing such person from the provisions of this 
Act with respect to the closing of his premises 
on such days and during such time, except be- 
tween the hours of one and two of the clock in 
the morning, as may be specified in such order. 

" The holder of an order under this section 
shall not be liable to any penalty for not 
closing his premises on such days and during 
such time as may be specified in such order ; 
but he shall not be exempt from any other 
penalty under this or any other Act or other- 
wise. 

'* A notice in such form as may be prescribed 
by the local authority, stating the days and 
hours during which the premises are permitted 
to be open under such order of exemption shall 
be affixed and kept affixed in a conspicuous 
position outside the premises ; and if the holder 
of the order of exemption make default in 
affixing or in keeping affixed such notice in 
manner aforesaid, during any part of the time 
for which his exemption is granted, he shall be 
liable to pay a penalty not exceeding five 
pounds. 

"Every person who keeps affixed to his 
premises any such notice when he does not 
hold an order under this section, shall be liable 
to a penalty not exceeding ten pounds. 

*' Any such local authority as aforesaid may 
at any time, if it seem fit to them, withdraw an 
order under this section, or alter the same by 
way of extension or restriction, as such autho- 
rity may deem necessary or expedient, so bow- 
ever as not to render any person liable to any 
penalty for anything done under such order 
before the holder was informed of such with- 
drawal or alteration. 

** The following persons and bodies of persons 
shall be deemed to be local authorities of licen- 
sing districts for the purposes of this Act; 
that is to say, 

" (l) In the metropolitan police district, the 
commissioner of police for the metropolis, 
subject to the approbation of one of Her 
Majesty's Principal Secretaries of State : 

** (2) In the city of London and the liberties 
thereof, so far as they are not included in the 
metropolitan police district, the commissioner 
of city police, subject to the approbation of the 
Lord Mayor of the said city : 

" (3) In any other place, two justices of the 
peace in petty sessions assembled." 
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in the Town Ward of Upton might be 
kept open for the sale of intoxicating 
liquors. Orders were granted in respect of 
the lion Hotel and eleven other houses. 
These orders expired on Beptember 30, 
1904, and had not since been renewed. 

These orders were all on the same form, 
and only differed in that they related to 
different licensed premises, and the de- 
scriptions of the persons following the 
lawful trades or calling therein mentioned 
were slightly varied. 

In the case of the lion Hotel the order 
was in the following terms : 

'' We the undersigned justices of the 
peace usually sitting at the petty sessions 
for the petty sessional division of Upton 
on Severn within which the premises the 
Lion Hotel hereinafter mentioned are 
situated, and having heard evidence which 
shows that it is necessary and desirable 
80 to do for the accommodation of a con- 
siderable number of persons following the 
lawful trades or callings of farmers, trades- 
men, fruit and pea dealers, market gar- 
deners, in the immediate neighbourhood 
of the said premises, and being satisfied 
that it is so necessary and desirable as 
aforesaid and that the aforesaid premises 
are in the immediate neighbourhood 
of such lawful trades and callings afore- 
said do hereby consent to ^prant and do 
grant an order exempting Isaac Wardell 
Budden of the Lion Hotel, Upton on 
Severn, being a person duly licensed to 
sell intoxicating liquors at the said Lion 
Hotel, from the provisions of the licens- 
ing Acts 1872-1902 with respect to the 
closing of the aforesaid premises between 
the hours of 10 and 11 o'clock at night 
from the date hereof until the 30th Sep- 
tember 1904. 

^' Given under our hands this 16th day 
of June 1904. 

''Chas. C. Johnson. 
«* N. S. Braquall." 
Each publican separately gave evidence 
as to the particular house that he occu- 
pied, and stated his reasons for asking 
for the extension of time. The general 
reasons given were that there was a 
depreciation of their trade as publicans 
owing to the houses closing at 10 p.m., 
instead of 11 p.m. as previously, and that 
. agricultural labourers, market gardeners, 



shopmen, tradesmen, and travellers gener- 
ally could not get away from their various 
occupations until 10 p.m., and were thus 
debairred from obtaining reasonable re- 
freshments unless the houses were kept 
open until 1 1 p.m. 

The town of Upton-on-Sevem is a small 
rural town, the total population of which 
in 1901 was 2,225. It has no staple 
industry ; the tnulesmen rely only on the 
surrounding agricultural district for their 
support. There is no market gardening 
in the town itself, nor do the farmers live 
close to the town. Though Upton once 
had a market, it does not now possess 
one. There is no trade in the place which 
requires its followers to keep late hours. 
In July, 1904, the rule was obtained by 
Samuel Thornely, the clerk of the peace 
for the county of Worcester, for a 
certiorari to briog up all the said orders 
before the High Oourt to be quashed. 

Amphlett, K,Q.^ and Coventry shewed 
cause. — The order made by the Justices 
was administrative. They were not exer- 
cising judicial functions, and ceriiorouri 
will not lie — Reg, v. Sharman; Denton^ 
Ex parte [lS98] * and BovlUr v. Kent 
Juaticee [l897].' Originally certiorari waa 
only granted in strictly judicial matters. 
Later on cases can be found which include 
administrative orders. But in Reg. v. 
Sharman ^ the old practice was re- 
instated by Wright, J., and certiorari is 
now limited to strictly judicial matters 
— Reg. V. Bowman; PattoUy Ex parte 
[1898],* Reg. V. Cotham [l898],* Reg. v. 
MancKeeter Juaticee [l899],^ Lacehy v. 
Lacon (t Co. [l899],^ Reg. v. Nieholeon 
[1899],* Rex V. Sunderland Justices [l90l],® 

(2) [1898] M.C. 96 ; 67 L. J. Q.B. 460 ; [1898] 
1 Q.B. 578. 

C3) [1897] M.G, 364; 66 L. J. Q.B. 787; 
[1897] A.C. 656. 

(4) [1898] M.C. Ill; 67 L. J. Q.B. 463; 
[1898] 1 Q.B. 663. 

(6) [1898] M.C. 160; 67 L. J. Q.B. 632; 
[1898] 1 Q.B. 802. 

(6) [1899] M.C. 121; 68 L. J. Q.B. 368; 
[1899] 1 Q.B. 571. 

(7) [1899] M.C. 143; 68 L. J. Q.B. 480; 
[1899] A.C. 222. 

(8) [1899] M.C. 276; 68 L. J. Q.B. 1034 
[1899] 2 Q.B. 465. 

(9) [1901] M.C. 233; 70 L. J. K.B. 946; 
[1901] 2 K.B. 357. 



Digitized by 



Google 



238 



CASES OONNECTED WITH 



Bex v. Johnson. 

and Eeg. v. Cheshire Jtaticea [1838].^^ The 
writ 18 discretionaiy, and the Court will 
not grant it where the matter is oyer. 
Eeg, V. Surrey Jvstioea [i844] >^ shews 
that Thomely has no special grievance. 
Reg. V. Newhorough (Lord) [1869]*^ 
shews that where the proceedings are 
complete a certiorari will not be granted. 
The writ will only be granted where 
there is a judicial decision by a Court. 
The local authority is defined by sec- 
tion 26 of the Licensing Act, 1872, and 
includes the Commissioner of Police for 
the Metropolis. He does not sit as a 
Court nor did the Justices in the present 
case, for if they are a Court so is the 
Commissioner of Police. 

[Hctgmaier v. WiOeedenOveraeera [i904] ^^ 
was also referred to.] 

J. B. MaUhewe (Law, K.O., with 
him), in support of the rule. — The 
narrowest construction ought to be placed 
on Reg. v. Sharman,^ That case is dis- 
tinguishable, as the Justices were not 
bound to hear evidence. In the present 
case they were. The Commissioner of 
.Police is a judicial officer with a limita- 
tion upon his judicial functions. The 
distinction between a ministerial and a 
judicial act is veiy hard to draw. But in 
the present case the local authority has 
to exercise a discretion and were acting 
judicially — Rossi v. JSdinburgh Corpora- 
tion [1904].^^ The distinction between 
administrative and judicial functions is 
comparatively recent. 

[The Cardiff Bridge Case [i70l],'* 
Aifhonymous Case [i70o],*® Rex v. Olwmor- 
ganshire (Inhabitants) [l70l],^' Rex v. 
Uttoxeter ri7l9V» Rex v. Taunton (In- 
habitants) [isisp® and Reg. v. Arhwright 
[i848] ^^ were also referred to.] 

Lord Alverstone, C.J. — ^The question 
raised in this case upon one aspect of it 

(10) 8 L. J. M.C. 1 ; 8 Ad. & E. 398. 
Cll) 13 L. J. M.C. 86; 5 Q.B. 506. 

(12) 38 L. J. M.C. 129 ; L. R. 4 Q.B. 586. 

(13) [1904] M.C. 181; 73 L. J. K.B. 638; 
[1904] 2 K.B. 316. 

(14) [1905] A.C. 21. 

(15) 1 Salk. 146. 

(16) 1 Salk. 145. 

(17) 1 Raym. 580. 

(18) 1 Bott's Poor Laws, s. 303. 

(19) 3 M. & S. 465. 

(20) 18 L. J. Q.B. 26; 12 Q.B. 960. 



undoubtedly presents considerable diffi- 
calty«^namely, whether or not the orders 
of the Justices could be questioned upon 
a certiorari at the time that their rule 
was moved. If the orders had expired 
before the rule was moved we shoula not 
have interfered either by maTtdamus or 
by certiorari. Erom information now 
given to us by the King's Coroner, we 
find that in Reg. v. Netehorough (Lord) ^^ 
the rule was moved after the whole effect 
of the order had been carried out. No 
proceedings were taken when the order 
was still existing and effective. Strictly 
speaking, the rule in the present case 
might have been argued in July or August 
last, when there were still two montl^ to 
run of the period over which the order was 
to operate. 

It is rather an extraordinary thing 
that a place such as this, consisting at 
the outside of 3,000 inhabitants, should 
ever have been termed a populous place ; 
but if it has been thought by some person 
that the effect of the rescission or revision 
of the order as to it being a populous 
place could be nullified by some operation 
of the Act of 1872, 1 cannot help thinking 
that whoever formed that opinion formed 
it without duly considering the purview 
of the Acts of 1872 and 1874. 

There is no question that in this case 
two Justices sitting at the petty sessions 
have purported, under section 26 of the 
Act of 1872, to exempt twelve out of 
fourteen of the publicans who applied in 
this comparatively small township for a 
period of six months from keeping their 
premises closed between ten and eleven 
o'clock at night. It seems to me that 
they have purported to repeal the pro- 
visions of the licensing Act, 1872, with- 
out any evidence whatever of the facts or 
of the matters which they are allowed to 
take into consideration under section 26. 

Now it would be well that I should 
state, not for the first time, what I 
understand the law to be with regard to 
certiorari generally in these cases. If 
there is an erroneous decision of Justices 
on a matter within their jurisdiction 
either in fact or in law, no certiorari lies. 
If there is an erroneous assumption of 
jurisdiction in point of law based upon 
facts which do not amount to evidence oi 
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any le^al matter that may be considered 
before them, certiorari will go, and the 
existence of the want of juriiidiction may 
be established by affidavit. I believe that 
follows from Reg v. JBoumicm* and a 
number of other cases eubsequent to it. 

As a kind of subordinate class there 
exist and have grown up certain cases 
where certiorari has been held not to lie, 
as for instance Boulter v. Kent Juelieee^^ 
where the Jostioes were acting as a 
licensing committee, and another (I only 
give it as an example) where Jastioes 
were approving the names for a jury list, 
and I have no doubt there are others 
which can be traced through the books 
in which it has been held that cer- 
tiorari would not lie; but where the 
Justices are sitting in petty sessions, and 
are to act upon evidence which is to be 
brought before them in petty sessions, I 
should have thought that if they go beyond 
their jurisdiction it would require very 
strong ground to come to the conclusion 
that certiorari would not lie, inasmuch as 
an order would have been made which 
the Justices could only make by exceed- 
ing their jurisdiction. 

The question in this case is, Within 
which of the two propositions I have 
laid down does this case fall) In my 
opinion, the weight of the evidence cannot 
be questioned. We are not at liberty to 
consider whether the Justices ought to 
have drawn a different conclusion of fact. 
If there was any evidence at all before 
them of the matters which might fairly 
be considered under section 26 of the Act 
of 1872, 1 think that this rule ought to 
be discharged. Now as to the words in 
section 26 of the Act of 1872, '' any con- 
siderable number of persons attending 
any public market,'* I do not think it re- 
quires much experience to understand what 
those words relate to. It is perfectly well 
known that markets begin, some of them, 
very early in the morning, and others are 
carried on at late hours at night, either 
for the reception or the delivery of 
articles of food in the Metropolis and 
other places. The business in fact is 
done in the late hours of the night and 
the early hours of the morning. It is 
not suggested that there was in this case 
any evidence of anything of that kind 



beyond the suggestion contained in the 
use of the words ''market gardeners," 
which has nothing to do with " market " 
in that sense. Then the section con- 
tinues* "or following any lawful trade 
or calling." What does that mean? 
Applying what I hope is common- 
sense to the matter, it seems to me 
pretty plain that there are trades and 
businesses which require to begin very 
early in the morning and to be carried on 
untU late at night. Take, for instance, 
railway porters at some great station, or 
the arrival of goods at some particular 
depot where it is necessary that refresh- 
ment should be forthcoming ; and if in 
the present case the Justices had had 
any evidence before them of it being 
necessary for a particular public-house 
to be open to accommodate a class of 
people carrying on a lawful trade, we 
should not have interfered. The section 
continues, "or attending any theatre." 
There is a most laudable class of persons 
who attend theatres and who, it was no 
doubt thought by the Legislature, might 
have refreshment after the performance 
at the theatre. Under these circum- 
stances it seems to me that it would be an 
abuse of language to suggest that when 
the Justices said that there were a 
number of farmers, tradesmen, fruit and 
pea dealers, and market gardeners (deal- 
ing with them as a class), they meant a 
market or any particular trade. What 
they did mean was that they hoped by 
means of this section to allow the in- 
habitants of this small district to obtain 
drink between ten and eleven o'clock. 

If so, they were not acting upon a 
proper consideration of this particular 
section. Therefore, unless the authorities 
'prevent us from dealing with the matter, 
I come clearly to the conclusion that the 
Justices assumed to themselves jurisdic- 
tion which they have not got — namely, 
jurisdiction to extend the hours, because 
the general number of the inhabitants of 
the place desired to take drink, and not 
because the necessities of the market or 
trade or calling or theatre required it. 
That observation is clearly strengthened 
when it is observed that the section deals 
with particular premises, particular hours 
and days, shewing that it is not meant to 
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be a general order for every day of the 
week, but it is to be an order made in 
reference to what I may call the local 
circumstances of the particular house and 
the local requirements of the persons 
entitled to come to make the claim ; and 
the adjudication further is to be made by 
two Justices of the peace in petty sessions 
assembled. I should have thought that, 
apart from authority, there was no doubt 
that the writ of certiorari would lie 
under those circumstances. 

Now is the state of the authorities such 
that we ought not to grant the writ 1 A 
great many cases have been cited to us, 
but I think there are certain expressions 
of opinion, which accord with my own 
judgment, which, without being binding 
upon us, are so near to what I may call 
directions on this point that we are not 
entitled to lay down a rule differing 
from them. Without saying that there 
is a judgment upon the matter, there 
is so much opinion upon it which accords 
with my own that we ought not to act 
contrary to that opinion unless a Court of 
superior authority says we are wrong. Reg. 
V. Sharman ^ is in one sense an authority 
in support of the contention that we 
ought not to make the rule absolute, but 
on the other hand the judgment does not 
lead me to think that if Mr. Justice 
Wright had had this case before him he 
would have said that no certiorari lay, 
because he expressly excepts the case of 
Justices who are sitting and making a 
judicial order and who are sitting as a 
Court. It has been so regarded in all 
the cases where that has been discussed. 
But for the purposes of this case I 
need only refer to three judgments which 
eeem to me to lay down the proper prin- 
ciple. I call attention to the judgment of 
the Master of the Bolls in Rex v. Sunder- 
land Jueticea,^ It will be remembered 
that in that case the Court of Appeal 
was overruling the decision of this 
Court, we — being bound by the case 
of Reg, V. Stockport Justices [1896] ** — 
having held that a question of bias 
could be entertained and that the par- 
ticular facts shewed bias. The Master 
of the Rolls, referring to BoiUter v. 

(21) CO J. P. 552. 



Kent Juaticee,^ said : '' I see no ground 
for extending the effect of that decincMOL 
to the present case. The decision in 
Boulter v. Kent Justioee ' related only to 
proceedings before the licensing meeting. 
The House of Lords held that the licensing 
meeting was not a Court of summary 
jurisdiction ; and possibly it may follow, 
therefore, that a certiorari would not lie 
to bring up proceedings before the licensing 
meeting. In the case of Reg. v. Man- 
Chester Justices^ Channell, J., held that 
a certiorari would lie to bring up an order 
made by Justices as the conftrmiog* 
authority under the Licensing Acts. I 
agree with him in the conclusion at which 
he there nrrived and in the grounds which 
he gave for it. Apart from Bouker v. 
Kent Justicea,^ I thmk it would be clear 
that a certiorari would lie in this case.*' 
And Lord Justice Vaughan Williamii 
said : *' speaking for myself, I wish to go 
further, and to say that I do not think 
that it necessarily follows from the de- 
cision in BouUer v. Kent Justices ^ that a 
writ of certiorari will not lie in respect 
of proceedings before the lioensiog meet- 
ing, on the ground that a certiorari will 
only lie to bring up the order of a Court 
properly so-called. It is not necessary 
to decide this point, but I can only say, 
speaking for myself, that, having regard 
to the general principles of the common 
law, I should have been disposed to think 
that, wherever a body such as Justices 
have under the provisions of a statute to 
grant or withhold a certificate, such as a 
certificate for a licence, and it appears 
from the statute that they have to exer- 
cise a judicial discretion in so doing, a cer- 
tiorari would lie to bring up the proceed- 
ings before them, in the case of erroneous 
exercise or excess of jurisdiction, whether 
they could or could not be said to have 
acted as a Court in the strict sense of the 
term." I think that means erroneous 
exercise of jurisdiction, not erroneous 
exercise or excess of jurisdiction ; or per- 
haps it is an exhaustive way of stating 
the way in which the question of want 
of jurisdiction may be raised. 

Then I rely also upon the reasons of 
my brother ChannelPs judgment in Reg. v, 
Manchester Justices ^^ because it seems to 
me we have there three very learned 
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Judges, by the opinion of two of whom 
we are in one sense bound, coming to 
the conclusion that if it be in the nature 
of a judicial proceeding the certiorari 
would lie. The fact that, under sec- 
tion 26 of the Act of 1872, evidence is 
taken before the Justices as a Court and 
taken before them, I presume, upon oath — 
at any rate taken before them as Justices 
sitting in petty sessions — is another argu- 
ment in support of the view that I am 
taking ; and the provision that they shall 
have only such evidence as they shall 
deem sufficient does not justify them in 
treating as evidence of one set of facts that 
which has no bearing whatever upon the 
matters which may be submitted to their 
jurisdiction. In Ldcmi v. Lacehy d& Co. ^ 
the Lord Chancellor merely said tliat it 
would be sufficient to decide the question 
when it arose. He did not express any 
opinion. 

I therefore come to the conclusion that 
the Justices in this case did, in fact, 
exceed the jurisdiction that was conferred 
upon them by the section in acting on 
evidence which was no evidence in rela- 
tion to the only issues which could be 
raised before them under the section. 
They were making an order in the nature 
of a judicial order ; and that order being 
made without jurisdiction, the rule for a 
certiorari should be made absolute. 

Kennedy, J. — ^The Lord Chief Justice 
has so entirely expressed my views that 
I do not think it necessary to add any- 
thing. 

Ridley, J. — I agree for the same 
reasons. 

Rule ahaolute. 



Solicitors — Blundell, Gordon & Co., agents for 
S. Thoraely, Worcester, for applicant; F. 
Brooke, agent for G. Coventry, Upton-upon- 
Sevem, for respondents. 
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[74 L. J. Ch. 703.] 
Local Government — Water Supply to 
Adjoining District — Contract for Supply 
— Enlargement of District — Sanction of 
Local Government Boards Penalty Clause 
— Avoidance of Contract — PtMic Health 
Act, 1875 (38 (t 39 Vict. c. 55), ss. 61 
and 174, sub-s, 2. * 

The san^ion of the Local Government 
Board required by section 61 of the Public 
Healt^h Act, 1875, for the supply of water 
by a local authority to the local authority 
of an adjoining diatriet, is a sanction 
merely to the supply, and not to the terms 
of the agreemsnt under which such supply 
is to be furnished. 

The sanction can be properly limited to 
particular places in a district. 

Prior to 1895 the plaintiffs made 
certain contracts with the defendants for 
the supply of water, the sanction of the 
Local Government Board under section 61 
of the Public Health Act, 1875, being ob- 
tained for the supply to particular places 
within the defendants* district. In 1895 
it was contemplated that the plaintiffs 
should furnish a hftger supply for the 
defendants* whole district^ and a new 
agreement was made whereby the plaintiffs 
agreed to deliver and the defendants to 
take for the supply of their district, or 
such part thereof as they might wish to 
supply, or any place outside their district 
which they might contract to supply^ the 
quantities agreed on, the minimum being 
largely increased beyond the minimum 
under the previous contracts. Clause 9 
provided that unless unthin six m>cnths 
the sanction of the Board to the agree- 
ment should be obtained or found to be 
unnecessary, the agreement should be void. 
The Board having refused to give a general 
sanction to the extcTided area contemplated 
by the agreemsnt, — Held, that the previous 
sanctions were limited to the particular 
places^ and that, no sanation having been 
8 
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given to the extended area contemplated by 
the agreement^ clause 9 applied and the 
agreement was void. 

Held also (Vaughan Williams, L.J., 
dissenting), that section 174, suh-section 2 
of the Fuhlio Health Act, 1875, which, 
with regard to contracts made hy cm urban 
authority under the Act, requires that they 
shall specify some pecuniary penalty in 
case the terms of the contract are not duly 
performed, is directory only, and a con- 
tract of an urban authority containing no 
penalty clause is not void on that account. 

Appeal by the defendants against a 
decision of S^infen Eady, J. (reported 
ante, p. 52; 74 L. J. Ch. 116; [1905] 
1 Ch. 63). 

On December 24, 1881, the Soothill 
Upper Local Board (the predecessors of 
the plaiiitiiiet) and the guardians of the 
Wakefield Union, acting as a rural sani- 
tary authority (being the predecessors of 
the Wakefield Rural District Council), 
jointly applied in writing to the Local 
Government Board to sanction the supply 
by JSootbill to Wakefield, for the town- 
ships of East and West Ardsley, of water 
which Soothill obtained in bulk from the 
Corporation of Halifax. A question also 
arose between the parties upon a clause 
of the draft agreement then being nego- 
tiated, and, as they were unable to agree 
upon this clause, an application was made 
to the Local Government Board to deter- 
mine the matter. In reply, the Local 
Government Board, on May 15 and 17, 
1882, stated in writing to the two autho- 
rities respectively that, as regards the 
supply of water by Soothill to Wakefield, 
the Board were not aware of any reason 
why, at the proper time, their consent 
should not be given; but they pointed 
out {that under the statute no sanction 
on their part was required to the proposed 
terms of agreement, and that they had no 
power to deal with the question in dispute 
between the parties. 

Shortly afterwards an agreement under 
seal dated July 17, 1882, was come to be- 
tween the two authorities for the supply 
of water within certain minimum and 
maximum limits of supply by the Soot- 
hill Upper Local Board to the Wakefield 
Union at the price therein mentioned. 
Clause 12 of this agreement provided 



that all payments for water thereunder 
should be made quarterly, and that if 
any quarterly payment should be in arrear 
and not paid for one calendar month from 
the day appointed for payment thereof, 
the Wakefield Union should pay interest 
thereon to the Soothill Upper Local Board 
at the rate of 5 per cent, per annum. 

Clause 13 provided that if at any time 
and from any cause the water meters 
should cease to indicate correctly the 
quantity of water passing through them, 
or if any of them should have been 
removed for the purpose of repairs, the 
Soothill authority should, until the meters 
should be repaired or replaced, be entitled 
to charge, and the Wakefield authority 
liable to pay, for the full quantity of 
water to which the Wakefield authority 
should for the time being be entitled 
under that agreement within the minimum 
and maximum limits then applicable. 

Water was duly supplied by Soothill 
to Wakefield on the terms of the agree- 
ment, but it did not appear that any 
further formal sanction was then given 
by the Local Government Board. In 
1885 it was proposed that SoothUl should 
give to Wakefield an increased supply ; 
and on June 26, 1885, the clerk to the 
Soothill Upper Local Board wrote to the 
Local Government Board stating that it 
was proposed to increase the supply, and 
sent a copy of the proposed agreement 
for that purpose, and expressly asked for 
the sanction of the Local Government 
Board under section 61. In reply, the 
Local Government Board, on July 15, 
1885, stated in writing that, under sec- 
tion 61 of the Public Health Act, 1875, 
the Board thereby sanctioned the supply 
of water by the Soothill Upper Local 
Board to the Bural Sanitary Authority of 
the Wakefield Union " for the benefit of 
the parishes of East and West Ardsley." 
An agreement under seal dated Sep- 
tember 29, 1885, was entered into for 
carrying out this increased supply which 
confirmed in other respects the agreement 
of July 17, 1882. 

On November 16, 1889, the Local 
Government Board, understanding that 
an agreement had been come to between 
the Wakefield and Hunslet Unions for 
the supply of water to the latter union 
for the town^ip of Middleton, gave their 
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sanction, under section 61, to the supply 
by Wakefield to Hunslet for the purposes 
of that district, and at the same time 
forwarded to the Wakefield authority a 
copy of the letter addressed by the Local 
Government Board to the Soothill autho- 
rity sanctioning the supply given by 
Soothill to Wakefield. By an agreement 
under seal dated December 3, 1890, 
being supplemental to the agreements of 
July 17, 1882, and September 29, 1885, 
the Soothill Upper Local Board agreed 
with the Wakefield Union that it should 
be lawful for the Wakefield Union to 
supply the Hunslet Union Rural Sanitary 
Authority with water supplied by the 
Soothill Upper Local Board under the 
said two agreements, and provision was 
made as to such supply. In other 
respects the two former agreements were 
confirmed. 

In 1895 the plaintiffs and the Wake- 
field Rural Council (the successors of the 
authorities previously mentioned) nego- 
tiated a new water agreement dated 
January 31, 1895, which was the agree- 
ment sued upon in this action, whereby 
the plaintififs agreed to deliver and the 
Wakefield Rural Council agreed to take 
•* for the supply of their said district or 
such part thereof as the purchasers may 
for the time being wish to supply or any 
place outside their said district which 
for the time being they may contract to 
supply," the quantities therein stated, 
the minimum being largely increased 
beyond the minimum which the Wake- 
field Rural Council were then bound to 
take under their previous agreements. 
Clause 9 provided: "The vendors shall 
forthwith apply for and with all due 
diligence endeavour to obtain the sanction 
of the Local Government Board to these 
presents, and unless within six calendar 
months from the date hereof such sanction 
shall be obtained or it shall be ascertained 
that no such sanction is necessary then 
this agreement shall be void." This 
agreement, and the former agreements of 
July 17, 1882, September 29, 1885, and 
December 3, 1890, contained no penalty 
clause for non-performance of the contract 
pursuant to section 1 74, sub-section 2 of the 
Public Health Act, 1875, except so far as 
clauses 12 and 13 of the agreement of 



July 17, 1882, were a compliance with the 
section. A contemporaneous agreement 
was also made between the same parties by 
which, in the event of the above agree- 
ment becoming void under clause 9, the 
parties were thrown back on their pre- 
existing agreements. 

On January 28, 1 895, the plaintiffs wrote 
to the Local Government Board forwarding 
a copy of the proposed agreement, find ask- 
ing for the sanction of the Local Govern- 
ment Board to the agreement. In reply 
the Board stated that under section 61 of 
the Public Health Act the Board's sanc- 
tion was only required to the supply of 
water by one authority to another, and 
that it was not their practice to approve 
of the agreement entered into by the 
authorities. They added that, if the area 
for which the supply under the new agree- 
ment was to be given was the same as, or 
wholly comprised in the area for which 
the Board previously sanctioned the sup- 
ply, no further sanction on the part of the 
Board was required. On May 22, 1895, 
the Local Government Board added that 
it was not their practice " to give a general 
sanction in respect of all the contributory 
places in a rural district," but they would 
consider applications in respect of par- 
ticular contributory places when the supply 
was actually furnished. This correspond- 
ence is stated in detail in the judgment 
of Romer, L. J. 

By the Ardsley East and West (Con- 
stitution of Urban District) Order, 1895, 
as confirmed by the County of the West 
Riding of Yorkshire (Ardsley East and 
West) Confirmation Order, 1895, the town- 
ships of Ardsley East and Ardsley West 
were together constituted an urban district 
within the meaning of the Public Health 
Act, 1875, and the Local Government 
Act, 1894, article 8 of the Order contain- 
ing the usual consequential provisions, 
directing that all powers, rights, duties, 
&c., and property within the new urban 
district relating exclusively to such urban 
district which, under the Public Health 
Act, 1875, <bc., were exercisable by or 
vested in the local authority having juris- 
diction in the district included in the 
urban district, should vest in the 'irban 
district council. By an agreement dated 
March 24, 1897, between the Wakefield 

S2 
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Kural Council and the Ardsley Council, 
it was agreed that the water agreement 
should become the sole property of the 
Ardsley Council, who should be entitled 
exclusively to all the benefits and be exclu- 
sively liable and responsible for all liabili- 
ties thereunder, and should indemnify the 
Wakefield Council therefrom, and that 
the parties thereto should use their 
utmost endeavours to obtain the sanction 
of the plaintififs to such of the clauses as 
aflfected {inter alia) the said water agree- 
ment of 1895, and until such sanction 
was obtained the clauses of the agreement 
should be binding upon the defendants 
inter se, who should indemnify the other 
of them in respect of the liabilities and 
stipulations for which such parties had 
respectively made themselves liable. 

On January 16, 1900, the plaintiffs 
wrote to the Local Government Board 
with reference to the correspondence of 
1895, and asked whether they were right in 
regarding as they had done the sanction 
given by the Local Government Board in 
1882 to a supply of water by Soothill 
Upper to Wakefield Bural Sanitary 
Authority for the use of the inhabitants 
of East and West Ardsley, as extending 
to sanction a supply of water to East and 
West Ardsley under the agreement of 
1895, so far as such supply was confined 
to the district of East and West Ardsley. 
The Local Government Board, in reply, by 
a letter dated February 28, 1900, expressed 
their opinion that the terms of the order 
constituting the urban district of Ardsley 
East and West were sufliciently wide to 
cover the transfer of any powers vested in 
the Wakefield authority by virtue of any 
sanction given by the Board under sec- 
tion 61 of the Public Health Act, 1876, 
so far as such powers related to the area 
formed into the urban district of any part 
of such area. The Board expressed them- 
selves as not prepared to discuss the bear- 
ing of any such sanction on the agreement 
of 1895, and stated it was not their prac- 
tice in cases under section 61 of the Act 
of 1875 to go beyond the actual duty 
imposed on them by that section — namely, 
sanctioning the supply of water by the one 
authority to the other. On March 8, 1 900, 
the plaintiffs wrote to the Board that 
from their letter the plaintiffs gathered 



that they still had the sanction of the 
Local Government Board to the supply 
of water by them to the Urban District 
Council of East and West Ardsley, and 
asked if that understanding was correct, 
and in reply the Board stated that they 
had nothing to add to their letter of Feb- 
ruary 28, 1900. 

The plaintiffs sought to enforce their 
claims under the agreement of January 31, 
1895, claiming in the alternative against 
the Wakefield Bural Council and the 
Ardsley East and West Urban Council 
for a declaration that the agreement of 
January 31, 1895, was valid and bind- 
ing, and for payment of certain sums due 
thereunder. In the result the question 
was narrowed down to one of liability, 
the defendants having agreed between 
themselves that if the plaintiffs succeeded 
in point of law, judgment should be given 
against the Ardsley East and West Urban 
Council. 

In the event of the agreement of 
January 31, 1895, not being held valid, 
the plaintiffs claimed a declaration that 
the agreements of July 17, 1882, and 
September 29, 1885, were valid and bind- 
ing on the defendants. 

Swinfen Eady, J., held — first, that the 
sanction of the Local Government Board 
required by section 61 of the Public 
Health Act, 1875,^ is the sanction to the 

(1) Pablic Health Act, 1876, s. 61: "Any 
local authority for the time being supplying 
water within their own district may, with the 
sanction of the Local Government Board, 
supply water to the local authority of any 
adjoining district on such terms as may be 
agreed on between such authorities, or as, in 
case of dispute, may be settled by arbitration 
in manner provided by this Act." 

Section 174 : " With respect to contracts 
made by an urban authority under this Act, 
the following regulations shall be observed ; 
(namely) : 

Sub-section 1 : " Every contract made by an 
urban authority whereof the value or amount 
exceeds £60 shall be in writing and sealed with 
the common seal of such authority : " 

Sub-section 2 : " Every such contract shall 
specify the work materials matters or things to 
be furnished had or done, the price to be paid, 
and the time or times within which the con- 
tract is to be performed, and shall specify some 
pecuniary penalty to be paid in case the terms 
of the contract are not duly performed : ** 

Sub-section 3 : " Before contracting for the 
execution of any works under the provisions of 
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supply and not to the terms of the agree- 
ment, and that in the present case the 
sanction originally given hy the Board 
was sufficient to render any further 
sanction unnecessary ; and secondly, that 
the agreement was not void for want of 
a penalty clause under section 174, sub- 
section 2 ' of the same Act, and gave 
judgment for the plaintiffs. 

The defendants appealed. 

The question was first argued whether 
the agreement of January 31, 1895, was 
void by virtue of clause 9 thereof. 

Micklem^ iT.C., R, J, Parker^ and 
Tondiny for the appellants. — The sanction 
of the Local Government Board to the 
contract of January 31, 1895, has never 
been given as required by section 61 of 
the Public Health Act, 1875,^ and the 
contract is therefore void, and cannot be 
enforced. The Court is asked to construe 
the sanction given for the small district 
of Ardsley as a sanction for the whole 
district of Wakefield, but it cannot be so 

this Act, an nrban authority shall obtain from 
their surveyor an estimate in writing, as well of 
the probable expense of executing the work in 
a substantial manner as of the annual expense 
of repairing the same ; also a report as to the 
most advantageous mode of contracting, that 
is to say, whether by contracting only for the 
execution of the work, or for executing and 
also maintaining the same in repair during a 
term of years or otherwise : " 

Sub-section 4 : *' Before any contract of the 
value or amount of £100 or upwards is entered 
into by an urban authority ten days' public 
notice at the least shall be given, expressing 
the nature and purpose thereof and inviting 
tenders for the execution of the same; and 
such authority shall require and take sufficient 
security for the due performance of the same." 

Sub-section 5 : " Every contract entered into 
by an urban authority in conformity with the 
provisions of this section, and duly executed by 
the other parties thereto, shall be binding on 
the authority by whom the same is executed 
and their successors and on all other parties 
thereto and their executors administrators 
successors or assigns to all intents and 
purposes: Provided that an urban authority 
may compound with any contractor or other 
person in respect of any penalty incurred by 
reason of the non-performance of any contract 
entered into as aforesaid, wliether such penalty 
is mentioned in any such contract, or in any 
bond or otherwise, for such sums of money or 
other recompense as to such authority may 
seem proper." 



treated — ^that is, as if the words " for the 
benefit of the parishes of East and West 
Ardsley" had been omitted from the 
sanction. Different considerations arise 
in the two cases. In the case of Wake- 
field a larger supply and a larger outlay 
for pipes would be required. A consent 
given for a limited purpose cannot be 
treated as given for an unlimited or 
general purpose. 

Providing a supply of water is a 
'' special expense " within section 229 of 
the Public Health Act, and there would 
be a special rate for Ardsley in respect of 
the supply to it under the first agreement. 
The defendants are being sued for the 
price of the minimum supply of water, 
which they have not taken. The plaintiffs 
have not tendered the minimum, although 
the defendants have done everything in 
their power to obtain it. 

Eve, K.C, and E. Clayton, for the 
respondents. — No sanction on the part of 
the Local Government Board to the agi'ee- 
ment of January 31, 1895, was required. 
The only sanction required was to the 
supply, and that had been already ob- 
tained in 1885, when the Board sanctioned 
the supply by the plaintiff's prede- 
cessors to the predecessors of the defen- 
dant council. That was a sufficient 
sanction for all purposes, and the sub- 
sequent sanction for the supply to the 
township of Middleton was not in strict- 
ness required. The new agreement of 
1895 did not involve any extension of 
supply, but only a diversion of the East 
and West Ardsley supply of Soothill 
water already authorised. In the corre- 
spondence which followed, so far as it was 
a matter of supply, the Board treated the 
sanction as having been already given, 
and, so far as related to the terms of the 
agreement, treated it as requiring no 
sanction. It is not left to the Board to 
sanction the nature of the user by the 
local authority under section 61, though 
they have a wider right as to drainage 
under section 28. 

[RoMEB, L.J. — Cannot the Board give 
a partial (sanction under section 61 ?] 

Yes, if that is all that is asked for ; but 
if they are asked to sanction what they 
think is too much they can only refuse — 
not sanction less than is asked for. 
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[They cited ffaUfaoc Corporation t. 
Soothill Upper Local Board [1874 ].^] 

B, J, Parker^ in reply. — Tke real mean- 
ing of clause 9 was that if the sanction of 
the Board to the extended supply con- 
templated by the agreement was not 
obtained within six months the agree- 
ment should be void. 

Vauqhan Williams, L.J. — Upon this 
first point I am of opinion that the 
sanction of the Local Government Board 
was necessary in respect of the agreement 
of January 31, 1895, and that it has not 
been obtained, and therefore that the de- 
fendants are not either of them — that is 
to say, either the Wakefield District 
Council or the East and West Ardsley 
District Council — bound to pay for the 
water that they have not had under this 
minimum clause. 

Kow the agreement in question is an 
agreement which, if one looks generally at 
the clauses providing for the works which 
are to be executed, and also at clause 4, 
makes it plain that the Wakefield Council, 
which was the party to this agreement 
other than the Soothill Council, contem- 
plated a scheme under which the Wake- 
field Council intended to supply the whole 
of their district, and intended not only to 
take water for the supply of their own 
district, but for '^ any place outside the 
said district which for the time being 
they may contract to supply, the quan- 
tities of water following." Then it sets 
out the minimum and maximum, and 
this agreement by clause 9 says, "The 
vendors shall forthwith apply for and 
with all due diligence endeavour to 
obtain the sanction of the Local Govern- 
ment Board to these presents, and, unless 
within six calendar months from the date 
hereof such sanction shall be obtained or 
it hhall be ascertained that no such sanc- 
tion is necessary, then this agreement 
shall be void." In my judgment, in con- 
struing clause 9 one must not construe 
the words "the sanction of the Local 
Government Board to these presents" as 
merely meaning the sanction of the Local 
Government Board to these two public 
bodies entering into this agreement, but 
construe it as referring to the sanction of 
(2) 31 L. T. 6. 



Wakefield Bubal Council, App. 

the Local Government Board to those 
things which are contemplated by the 
scheme which is set forth in this agree- 
ment, for which the sanction of the Local 
Government Board is necessary. It was 
known to all the parties to this agreement 
that the sanction of the Local Grovern- 
ment Board to this agreement as a mere 
agreement was quite unneceesaiy. In 
the correspondence that had passed in 
earlier years between the Local Govern- 
ment Board and these public authorities, 
that had been pointed out again and 
again, and in my judgment the sanction 
which is referred to in clause 9 is the 
sanction to this action which is contem- 
plated by the Wakefield District Council 
under this agreement. When one re- 
members that they contemplated a supply 
of water within such areas as obviously 
would require the sanction of the Local 
Government Board, in my judgment it is 
a condition precedent to the validity of 
this agreement and to the application of 
this agreement that that sanction should 
be obtained within the six months. The 
parties did actually apply to the Local 
Government Board for the sanction, and 
the Local Government Board, taking into 
consideration really that that which they 
were being asked to sanction was future 
supplies in such a manner as to prevent 
the necessity of any reference to the 
Local Government Board in future by 
the Wakefield District Council for sanc- 
tion of the supplies contemplated, refused 
the application. 

I have dealt with the matter at present 
as if the only defendants here were the 
Wakefield District Council, but really 
there is very little which need be added 
with regard to the East and West Ardsley 
District Council as an independent local 
body, which they have now been con- 
stituted. They are defendants as well as 
the Wakefield District Council in this 
action. With regard to them, one only 
has to look at the Order of August 8, 
1895, which constitutes them an indepen- 
dent authority to see that the terms of 
clause 8 of that Order clearly do not 
operate to throw upon the East and West 
Ardsley District Council any liability in 
respect of this contract. In the first 
place, it is plain that no liability can be 
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transferred from the Wakefield District 
Council to the East and West Ardsley 
District Council, except in respect of a 
contract under which the Wakefield Dis- 
trict Council themselves were liable at 
the moment of the segregation of the 
East and West Ardsley District Council. 

For the reasons I have already given, 
I am of opinion that the contract of 1895 
is not a contract which could have been 
enforced against the Wakefield District 
Council; and even apart from that, if 
one had been of opinion that the contract 
was a contract binding upon the Wake- 
field District Council, it is perfectly im- 
possible to say that the contract, which, 
admittedly- -to put it shortly — was a 
contract for the purpose of enabling the 
Wakefield District Council to supply 
water throughout their district, and take 
their supply of water for that purpose, 
could fall within these words, which only 
apply to contracts which exclusively 
relate to the area which is taken over by 
the newly constituted urban authority. 

For these reasons I think that on this 
first point we must decide in favour of the 
objection of the defendants, and hold that 
this contract is not a contract which is 
enforceable against either of the defen- 
dant bodies. 

Homer, L.J. — I have come to the same 
conclusion. With regard to the con- 
struction of (section 61 of the Public 
Health Act, 1875, it appears to me that 
the Local Government Board, when an 
application is made to it for its consent 
under the section, may give a consent 
limited to a supply by the local authority 
to another local authority of water for 
the use of a particular district, part of 
the larger district over which the local 
authority has power. This view is one 
that has clearly been taken consistently 
by the Local Government Board through- 
out the correspondence which is in evi- 
dence in this case, and I think is a 
correct view. It is to my mind impossible 
to suppose that if an application is made 
for the Board's consent to the supply 
of water to a particular district, not 
constituting the whole of the district 
of the local authority requiring it, the 
Local Government Board are in this 



dilemma — namely, that if they should 
think it is right that a consent to the 
supply of water be given for that par- 
ticular district, but not to the whole 
district, they are either obliged to refuse 
to sanction the supply for the purpose of 
the limited area, or are obliged to sanction 
the supply to the whole of the area of 
the authority requiring the water, which 
they might think very undesirable. To 
my mind, section 61 does give power to 
the Local Government Board to give such 
a limited consent as I have indicated — 
that is to say, to limit the area for the 
use of which the water is to be supplied. 
Indeed, I do not think that the view that 
I am expressing is one which is really 
challenged by the respondents in the 
present case. There was an application 
made originally to the Local Government 
Board by the Soothill Local Board for 
a certain consent. The application was 
first made by a letter of February 13, 
1882, from the Wakefield Rural Sanitary 
Authority, and the application is made 
in this form. It is a joint application 
sent in by the clerk of the rural sani- 
tary authority of the Wakefield Union, 
which is the district requiring the 
water, and the clerk to the Soothill 
Local Board, the authority supplying 
the water, for the sanction to a 
scheme of water supply for the townships 
of East and West Ardsley, together with 
a draft of the proposed agreement. Now 
with reference to that application the 
Local Government Board took the view 
which I have expressed ; so far as con- 
cerned the area for which the supply of 
water was to be used they had to consider 
that question, of course, and their consent 
had to be obtained before one authority 
could supply another with water for the 
purpose of their area. They point out 
that it is the view they have always 
taken — and I am not for a moment dis- 
posed to say that the Local Government 
Board were wrong in the view they took — 
that, so far as concerned the details of the 
agreement between the parties, the two 
local authorities, when once the sanction 
of the Board was given for the supply of 
water, the question as to terms was one 
that was left to the two authorities them- 
selves, and the Local Government Board 
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was not concerned with those terms at all. 
Accordingly, the letter I have mentioned 
was replied to by letter dated February 23, 
1882, which refers to the application as 
being one in connection with the in- 
tended supply of water to the parishes of 
East and West Ardsley from the mains of 
the Soothill Local Board. So that both 
the application and the reply shew that 
the application is treated as one limited 
to the supply of water to the two par- 
ticular parishes. On May 15, 1882, the 
Local Gk>vernment Board, having in the 
meantime with reference to a proposed 
loan held an enquiry, wrote a further 
letter, in which they state that they 
have had a report and they are consider- 
ing the application for the Board's con- 
sent under section 61 of the Public Health 
Act, 1875, to a supply of water being 
furnished to the Wakefield Rural Sani- 
tary Authority by the Soothill Upper 
Local Board for the use of the inhabitants 
of these parishes — shewing the view that 
was taken both by the applicants and the 
Local Government Board of the limited 
nature of the consent asked for and 
ultimately given. In the same letter the 
Local (Government Board say that no 
sanction of theirs is required to the pro- 
posed terms of the agreement between the 
two authorities, and they accordingly 
return the draft agreement between the 
parties which had been forwarded to 
them. Then on May 17, 1882, again the 
Local Government Board refer to the 
application for their consent under sec- 
tion 61 to a supply of water being 
furnished by the Soothill Iiocal Board 
to the sanitary authority of the Wake- 
field Union for the use of the inhabitants 
of the parishes of East and West Ardsley, 
and that ultimately culminates in the 
formal consent being given. It was given 
on July 15, 1885, and sanctioned <Hhe 
supply of water by the Soothill Upper 
Ikx»i1 Board to the Rural Sanitary Autho- 
rity of the Wakefield Union for the 
benefit of the Parishes of East and West 
Ardsley." It is therefore clear that the 
application was treated by both parties 
as one limited to the supply of a particular 
area and for the benefit of that area — 
** for the benefit of the two parishes " as 
it is termed — and that the consent given 



was limited to that. So far it appears to 
me that there is no ground for any con- 
tention that the Local Government Board 
had given any consent to the Soothill 
Local Board except to the supply of 
water limited to the use of the two 
parishes. A little later on a further 
application was made to the Local Govern- 
ment Board on behalf of the Soothill 
Local Board for the supply of water 
to a larger area. In this respect the 
Wakefield local authority, in whose 
district East and West Ardsley were, 
wanted authority for the water to be 
supplied from East and West Ardsley to 
a place called Middleton, which is an 
adjoining district. Accordingly, I find on 
November 16, 1889, the Local- Govern- 
ment Board wrote to the Soothill Local 
Board that they understood arrangements 
had been made between the Wakefield 
Union and the Hunslet Union for the 
supply of water for the use of the town- 
ship of Middleton, that being the adjoin- 
ing district to East and West Ardsley, and 
that these arrangements had necessitated 
a modification of the agreements subsist- 
ing between the Soothill Upper Local 
Board and the first-named authority. 
The letter proceeded : " Under these cir- 
cumstances it appears to the Board that 
their further sanction is required under 
section 61 of the Public Health Act, 1875, 
to the supply of water by the Local 
Board to the Rural Sanitary Authority 
of the Wakefield Union, and such sanc- 
tion is hereby given." In my opinion 
the Local Government Board was quite 
correct in the view it took that, inasmuch 
as the area of supply was being extended, 
the sanction of the Local Government 
Board was necessary in order to justify or 
entitle the Soothill Upper Local Board 
to supply that extra area, and the consent 
is obviously limited to my mind in its 
true construction to the extension of the 
limited area to the township of Middleton. 
We have then, so far, the consent of 
the Local Government Board given to the 
supply for East and West Ardsley, and we 
have further the extension of the right of 
supply for East and West Ardsley to 
supply a part of their water supply to 
Middleton. Now no further consent has 
ever been given by the Local Gtovemment 
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Board to any extension of the area for the 
supply of water by the SoothiU Urban 
Council to the Wakefield Eural Council. 
When the agreement which we have 
to consider of January 31, 1895, was 
come to it is clear, as it appears to me, 
that the parties to it considered — and I 
think rightly considered — that the agree- 
ment might require, at any rate as to the 
supply of water by the Soothill Urban 
Council, the consent of the Local Govern- 
ment Board, for that agreement was one 
which on the flEice of it extended the area 
of the supply of water by the Soothill 
Urban Council. It contracted for the 
supply of water to the Wakefield Council 
for the whole of the district of the Wake- 
field Council, of which East and West 
Ardsley formed a part, and a com- 
paratively small part, and it was not 
even limited to that, for it contemplated a 
supply for the benefit of or for the use 
of any place outside their district which 
for the time being the Wakefield Council 
might contract to supply with water. It 
is clear to my mind that by that agree- 
ment there was a minimum amount of 
water fixed, which was fixed — at least I 
cannot help thinking it must be taken to 
have been fixed — with reference to the 
larger area. It was a different minimum 
from that provided for by the prior agree- 
ments which had been entered into under 
the sanction of the Local Government 
Board, to which I have before adverted. 
Now, that being the nature of the agree- 
ment come to, an application was made 
to the Local Government Board for 
its consent, and the application states 
in the clearest possible way the view 
of the Soothill Urban Council as to the 
efiect and scope of the agreement. By 
the letter of April 11, 1895, the Soothill 
Urban Council called the attention of the 
Local Government Board to the fact that 
the supply for which sanction was now 
asked was for the whole of the district of 
the Rural District Council of Wakefield. 
Then follows the clause of the agree- 
ment: "or such part thereof as the 
purchasers may for the time being wish 
to supply or any place outside their 
said district which for the time being 
they may contract to supply." That 
IB clearly the correct view. There 



Wakepibld Bubal Coxjncil, App. 

were other provisions that I need not 
advert to, shewing that the view which I 
have expressed as to the true meaning and 
extent and effect of the agreement is the 
correct one — such, for example, as the 
provision for the establishment of means 
of storage at any place within their large 
district which the Wakefield Council might 
select for the holding of water to be sup- 
plied, and other provisions to the same 
effect. Now when the application was 
made to the Local Government Board for 
their consent to the supply of water by 
the Soothill Council to this greatly enlarged 
district, their answer is as clear as daylight. 
It is a clear refusal. On May 22, 1895, 
the answer is this : " It would not accord 
with the practice of the Board to give a 
general sanction to the supply in respect 
of all the contributory places in the Rural 
District by the Urban District Council, but 
the Board will be prepared to consider 
applications for such sanction in respect 
of particular contributory places when the 
supply is actually to be furnished." 

That to my mind is as clearly expressed 
a view as Mfe could have. They were 
asked to sanction the supply to the whole 
of this area. The answer was: "We 
refuse ; you must come, if you want to 
have extensions of area, and ask for exten- 
sions of area, and ask for extensions shew-, 
ing the particular parts you want, and we 
will consider those separately and say 
whether we will or not give our consent." 
It is clear that to that application at least 
a refusal is given. Two things then follow, 
to my mind : first, that to this agreement 
of January 31, 1895, the consent of the 
Local Government Board was to be 
obtained, and that the consent of the 
Local Government Board was refused. 
That being so, there is the provision in 
the agreement itself providing for the 
case where, if the consent of the Local 
Government Board was necessary, and 
was not obtained within the six months 
there speciBed, the agreement should 
come to an end. In my opinion, the con- 
sent of the Local Government Board was 
necessary to validate it. That consent 
was not obtained within the time fixed, 
and the whole agreement came to an end ; 
for the agreement is not one which can 
be severed. 
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I have tried to see whether I could con- 
strue the agreement as one which could 
be in some shape or form limited to East 
and West Ardsley and to the supply by 
East and West Ardsley. I cannot arrive 
at that. The agreement appears to me 
to be one which is not capable of division. 
I cannot think that the agreement is one 
which could be validated in any such way. 
I cannot make out any fresh agreement 
between the parties to the effect contained 
in the agreement of January 31, 1895, 
but so limited as to make it vaJid. 

It appears to me, therefore, that, so far 
as this case is concerned, the rights of the 
plaintiffs must depend on the prior agree- 
ments, and not upon the provision of this 
agreement of January 31, 1895, and so 
far I do not agree with the decision of 
the Court below, 

Stirling, L. J. — I agree with what has 
been said by my brethren, and I have 
very little to add ; but, as we are differ- 
ing from Mr. Justice Swinfen Eady, I 
shall indicate very briefly the grounds on 
which my judgment is based. Under 
section 61 of the Public Health Act, 1875, 
any local authority supplying water 
within their own district may, with the 
sanction of the Local Government Board, 
supply to the local authority of any adjoin- 
ing district on such terms as may be agreed 
on between such authorities. The supply 
of the water cannot be made without the 
sanction of the Local Government Board, 
but I agree with the view which has been 
adopted by the Local Government Board 
themselves, that if that Board consider the 
supply of water to be proper and sanc- 
tions it, this section does not throw upon 
them the obligation of entering into the 
nature of the terms upon which the two 
authorities propose to deal with one 
another in reference to the supply of 
water. Where the authority which de- 
sires to be supplied with water has 
jurisdiction extending over a wide area 
subdivided into various contributory dis- 
tricts it has been the practice of the Local 
Government Board, as shewn by the cor- 
respondence in this case, when an appli- 
cation is made for their sanction with 
respect to the supply of one of those con- 



tributory districts, to grant that in a 
limited form — that is to say, the supply 
is sanctioned for the benefit of that con- 
tributory district, and no more ; and if 
the authority which is to be supplied at a 
later date requires an extension of the 
authority so as to supply the water to 
another contributory district, the view 
taken by the Local Government Board 
is that they must come again, when the 
matter would receive furUier considera- 
tion and sanction bb given or withheld 
according to the view which the Local 
Government Board may form at the time 
of the subsequent application. It seems 
to me that practice is one which the 
Local Government Board are justified in 
adopting by the terms of this Act. 

Now, that being so, I may state the 
point which we have to deal with very 
shortly. Previously to January 31, 1895, 
the Soothill Local Board, which has the 
control of a large supply of water, had 
obtained the sanction of the Local Govern- 
ment Board to the supply of water to the 
district consisting of the parishes of East 
and West Ardsley, which is a contribu- 
tory district within the Wakefield local 
authority. That sanction had afterwards 
been extended to the supply of the town- 
ship of MiddletoD, which is another part, 
but beyond that the sanction had not gone. 
In January, 1895, the Soothill Urban 
Council and the Wakefield local autho- 
rity came to terms as to the future supply, 
by which the Soothill authority were to 
come under obb'gation to supply water, 
and the Wakefield authority came under 
obligation to take a supply not merely 
for the portion of the Wakefield district 
in respect of which sanction had already 
been given by the Local Government 
Board, but for the supply of water to the 
whole of the Wakefield district, or such 
part thereof as for the time being they 
might wish to supply, and also outside 
their district. An agreement is entered 
into between the parties which contains 
a clause which has already been read. 
[His Lordship read clause 9, and pro- 
ceeded:] And that is emphasised by a 
contemporary agreement bearing date the 
same day, by which, in the event of this 
agreement of January 31, 1895, becoming 
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void under that clause, the parties are 
thrown back on the pre-existing agree- 
ments. Well, the application was made to 
the Local Government Board, and it took 
the form of an application to sanction the 
new agreement, of which a copy was 
sent to the Local Government Board. 
The answer of, the Local Government 
Board is clear and distinct : *' So far as 
we are asked to sanction the particular 
document which you have submitted to 
us, that is a matter with which we have 
nothing to do ; we decline to sanction 
that document in itself. So far as regards 
matters to which our sanction is requisite, 
that is the sanction to the supply of 
water beyond the limited portions of the 
Wakefield district to which a supply has 
been already sanctioned, we refuse it." 
They say, ** It is not in accordance with 
our practice, and we therefore decline to 
sanction any such supply until the time 
arrives when the supply is necessary." 

Then what is the nature of this scheme. 
This scheme was one which contemplated 
the erection, amougst other things, of 
what is called means of storage at some 
place within the district capable of con- 
taining not less than 500,000 gallons of 
water, under certain conditions involving 
a large expenditure on the part of the 
board. It is obvious, I think, reading 
this document, that the meaning of clause 9 
was this : " We are not to be in a posi- 
tion to be called upon to embark on the 
expenditure until we are satisfied that the 
Local Government Board will give such a 
sanction as will enable us to secure a 
customer for the large amount of supply 
which we are contemplating." That 
being so, it seems to me that the sanc- 
tion which the Local Government Board 
refused to give was one which was 
necessary for the purpose of the agree- 
ment, and was not obtained. The sanc- 
tion which was asked and which was 
sought to be obtained was one without 
which the agreement could not be legally 
carried into effect. It seems to me, that 
being so, on those short grounds, and 
agreeing with the rest of what has been 
said, that in this case we ought not to 
agree with the judgment of the learned 
Judge in the Court below. 



The point as to the absence of any 
penalty clause in the prior agreements 
was then argued. 

MiMem, K,C,, R. J. Parker, and 
Tomlin, for the appellants. — ^The earlier 
agreements are not in the statutory form 
required by section 174 of the Public 
Health Act, 1875.^ It is essential that 
there should be a pecuniary penalty for 
breach of the contract, and sub-section 2 
is as obligatory as sub-section 1, and 
covers all contracts within sub-section 1 — 
Taung <£r Go. v. Leamington Corporation 
[1883] ' and British Insulated Wire Co. v. 
Prsscot Urban Council [1895].* 

[Vaughan Williams, L.J., referred to 
Hunt V. Wimbledon Local Board [l878].^] 

The Judge in the Oourt below having 
held that the agreement of 1895 was 
valid, had to apply section 174, sub-sec- 
tion 2, to that agreement, under which 
there were no such works to be con- 
structed as are included in the earlier 
agreements on which the question now 
arises. For instance, the appellants are 
under the obligation to lay pipes which 
are to vest in the respondents. 

B. Clayton {Eve, K.C., with him), for 
the respondents. — First, section 174, sub- 
section 2, is directory only ; and secondly, 
the present contracts are not the class of 
contract contemplated by that provision. 
It is to be confined to a works contract, 
under which works are to be done for the 
benefit of the authority. So far as the 
1882 agreement imposes a duty of laying 
pipes on the appellants, that part of the 
agreement has been performed, and the 
plaintiffs are not suing on that part of 
the agreement ; nor is it a work to be 
done by the appellants for a '^ price to be 
paid." 

[Stirling, L.J. — The " price " is the 
water.] 

This contract is not such a one as is 
contemplated by section 174. Anyhow, 
the contract would not be altogether 
void, but only so far as the penalty 

(3) 62 L. J. Q.B. 713 ; 8 App. Cas. 617. 

(4) 64 L. J. Q.B. 811; 66 L. J. Q.B. 190; 
[1896] 2 Q.B. 463. 638. 

(6) 47 L. J. C.P. 640; 48 L. J. C.P. 207; 
3C.P. D. 208; 4 C.P. D. 48. 
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clause is necessary, it is 
of a bill of sale not in accordance with 
the form in the Schedule to the Bills of 
Sale Act, 1882, which is only held to be 
void as regards the personal chattels 
comprised in it — Burdeit, In re ; Byme^ 
ex parte [isss].^ The penalty was only 
intended to be for the protection of the 
ratepayers of the urban authority, but a 
penalty on this urban authority itself 
would not be for their protection. No 
penalty could have been imposed on the 
rural authority for non-payment of the 
money due; a penalty clause to secure 
payment would have been quite futile. 
Sub-section 5 of section 174 * supports 
the view that the penalty clause only 
applies in case of contracts for the supply 
of materials or for work to be done. No 
penalty could be imposed for non-pay- 
ment of money. 

[Vaughan Williams, L.J., referred to 
BuUen and Leake's Precedents of Plead- 
ings (Zv^ ed.), p. 217.] ♦ 

The provision for payment of interest 
in clause 12 and the provisions of clause 13 
of the agreement of July 17, 1882, are 
a sufficient compliance with the require- 
ment of a penalty. The contract did not 
require sealing, as it was not a contract 
necessary for carrying the Act into execu- 
tion — Att.-Gen. v. GaskiU [1882U The 
general provisions of section 174 were 
not intended to apply to every contract 
made by an urban authority. It is not 
compulsory under the Public Health Act, 
1875, for a local authority to supply 
water, though the Public Health (Water) 
Act, 1878, makes it compulsory on a 
rural authority. Sections 51 to 67 of 
the Act of 1875 contain complete provi- 
sions for the installing of a system of water 
supply. This agreement is merely for 
supply. The contracts for the supply of 
water to consumers which are authorised 
by the Act cannot come within section 174. 
If this section afifects every contract in 
cases of an urban authority, their con- 
tracts will be in one form, those of a 
rural authority in another form. 

Micklem, K^C, in reply. — It is clear 
that sub-section 1 of section 174 is 
obligatory whether the contracts are for 

(6) 57 L. J. Q.B. 263 ; 20 Q.B. D. 310. 

(7) 62 L. J. Ch 163; 22 Ch. D. 637. 



applies 
to "every such contract." It is not a 
question of what can be recovered, but 
of the procedure for recovering it. 

[Ewj K.Cf referred to sections 33 
and 52 of the Waterworks Clauses Act, 
1847.] 

Cur, adv. vuU, 

Aug, 11. — RoMBR, L.J., read the 
following judgment : The question has 
been argued in this case whether the 
provision in section 174, sub-section 2 of 
the Public Health Act, 1875, as to some 
pecuniary penalty being stated is directory 
only or imperative. Although it is not 
necessary for the purposes of this appeal 
to decide the point, I think there is good 
ground for the view that the whole of 
sub-section 2 is directory only. Sub- 
section 1 is undoubtedly imperative. It 
requires every contract of the value or 
amount of 50Z. to be in writing and sealed 
with the common seal of the urban 
authority. Now to carry that require- 
ment out it follows that all the essential 
terms of the contract must appear in the 
written contract as sealed. That being 
so, when we come to consider the first 
part of sub-section 2 it; is clear that it 
only points out what obviously are or 
may be essential terms in such a contract. 
If imperative, it would add nothing to 
the eliect of sub-section 1, and the first 
part of sub-section 2, therefore, can only 
be useful in the view that it is directory, 
inserted in the section for the guidance 
and direction of the authority, in order 
to call its attention to what are ordinarily 
assential terms, which may exist, and 
which, if existing, ought to be inserted 
therein. Bearing that in mind, I think 
that the directory nature of sub- section 2 
as a whole is further supported by the 
provision in the second part of the sub- 
section as to a penalty, for that provision 
in itself appears to me to be directory, 
for reasons which I will hereafter state 
in detail. It is, moreover, noticeable that 
sub- sections 3 and 4, which immediately 
follow, are clearly directory only. But, 
even assuming that the first part of sub- 
section 2, which, shortly speaking, requires 
that all the terms of the contracts coming 
within the operation of the sub-section 
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shall be duly set forth, is imperative, it 
does not of necessity follow that the second 
part of the sub-section, dealing with the 
matter of a penalty, is not directory. The 
provision as to the penalty is distinct in 
character from the general provisions of 
the first part of sub-section 2. Those 
general provisions concern matters ar- 
ranged between the parties, and require 
those matters to be truly stated. The 
provision as to the penalty points to the 
necessity or propriety of a particular 
clause being made to form part of the 
contract otherwise agreed to by the 
parties. It may well be, then, that the 
penalty provision is directory only, though 
the other provisions are imperative. 

Now there are several considerations 
which, in my opinion, strongly support 
the view that the penalty provision must 
have been intended by the Legislature to 
be, and ought to be construed as being, 
directory only. In the first place, it is 
clear that some discretion as to the 
penalty is left to the urban authority. 
The amount of the pecuniary penalty and 
the form it should take are entirely in 
the discretion of the authority. Is it, 
then, unreasonable to suppose that in 
other respects the urban authority is to 
have a discretion? Suppose that in a 
particular case the authority has to make 
a necessary contract, in regard to which 
a substantial pecuniary penalty would be 
inappropriate, or would be so injurious 
as to prevent responsible contractors 
coming forward. Can the Legislature 
have intended that in such a case there 
should be no discretion on the part of the 
authority and no power on its part to 
impose no penalty, or to impose a merely 
nominal penalty? I add '* impose a 
merely nominal penalty," for, if the pro- 
vision be imperative, a nominal penalty 
might be impeached as a non-compliance 
with the sub-section. I think the Legis- 
lature could not have intended this, and 
I think my view is supported by the 
second part of sub-section 5, for that 
gives full jK)wer to an urban authority to 
compound for any penalty which may 
have been actually incurred, and, more- 
over, appears to contemplate the penalty 
being not in the contract, but in some 
independent bond or other document. If 



the penalty clause was imperative, it must 
have appeared in the contract itself. But, 
further, it is clear that the penalty re- 
ferred to in sub- section 2 is to be imposed 
not on the authority but on the con- 
tractors. The provision as to penalty is 
intended to benefit the authority and its 
ratepayers. It is difficult to suppose 
that the Legislature intended that the 
authority, acting in the interests of the 
ratepayers, should have no power to 
waive a provision intended only for the 
benefit of the authority and its ratepayers. 
Again, if the matter be regarded from 
the point of view of the contractor, it is 
difficult to suppose that by the sub-section 
a duty was cast upon him, in a case where 
the authority did not require a penalty, 
of insisting that a penalty must be im- 
posed upon him in order to give him a 
valid contract. 

It appears to me that to hold that the 
penalty provision is not directory only 
would lead to consequences that could 
not have been intended by the Legisla- 
ture. Take a case where the authority, 
by a contract duly set forth and executed, 
contracts to sell goods to a contractor 
who contracts to pay for the same at a 
future time. Can the Legislature have 
intended that, if the authority did not 
impose a penalty on the contractor for 
non-payment at the time fixed, he, after 
obtaining and consuming the goods, could 
defeat an action against him for the price, 
because he was not required to pay a 
penalty for non-payment ? It appears to 
me difficult so to hold. 

For these reasons I think that the 
penalty clause should be held to be 
directory, though I fully admit that the 
point is one of great difficulty. This 
view renders it unnecessary for me to 
determine the question whether, assum- 
ing the penalty clause to be imperative, 
it has not been in substance complied 
with in the present case. This question 
itself is not free from difficulty, for the 
action is said by the plaintiffs to be based 
on the agreements of September 29, 
1885, and December 3, 1890, which only 
continued the then existing provisions of 
the original agreement of July 17, 1882, 
those existing provisions, so far as they 
relate to acts to be performed by the 
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defendants, being (shortly stated) for 
payment by them of the price of the 
water supplied, and for the keeping by 
them in due order of the water meters. 
As to these two provisions it is contended 
on behalf of the plaintiffs that a penalty, 
not in form, but in substance, has been 
imposed by clauses 12 and 13 of the 
original agreement ; but, as I have said, 
in the view which I take as to the 
penalty clause, it is not necessary for me 
to decide upon this last-mentioned con- 
tention. 

The further question was also argued 
whether sub-section 2 was not confined 
to cases of work done for or goods sup- 
plied to the urban authority, but under 
the circumstances this fuHher question 
need not be determined by me. 

Vauqhan Williams, L. J. — Section 174, 
being a section which is intended, amongst 
other things, to protect ratepayers by the 
terms contained in the contract in the 
case of contracts entered into by the local 
authority, I cannot bring myself to hold 
that section 174, sub-section 2, is only 
directory. I should naturally, in a case 
like the present, have desired so to hold 
and defeat this defence. 

STiRLiNa, L.J. — I feel the difficulty of 
the case, but I have brought myself to 
agree with the view of Lord Justice 
Romer. 

Appeal cUlowed. 
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[74 L. J. K.B. 964.] 
LoccU Government — Drain or Sewer — 
Pipe Receiving Drainage from Sewer — 
Liability to Repair — Public HeaUh Act, 
1875 (38 d: 39 Vict. o. 55), ea. 4 and 41— 
Public EeaUk Acta Amendment Adj 1890 
(53 d: 64 Vict. c. 59), a. 19. 

A pipe which ia prima facie a aewer does 
not ceaae to be a aewer merely becauae it 
reeeivea the drainage of another aewer. 

Case stated by Justices for the County 
of Middlesex. 

1. On March 25, 1904, a complaint was 
preferred by the appellants, the Urban 
District Council of Wood Green, against 
the respondent, Louis Joseph, of 16 St. 
Mary's Road, Highbury, N., for the 
recovery from the respondent as the owner 
of six houses in a street in the appellants' 
district called Parkhurst Boad, of the sum 
of 49^. 16«. and interest thereon from 
February 26, 1904, which the appellants 
claimed as due to them from the respon- 
dent under section 41 of the Public Health 
Act, 1875, and section 19 of the Public 
Health Acts Amendment Act, 1890,^ in 

(1) Public Health Act, 1876. s. 4: *•* Drain ' 
means any drain of and used for the drainage 
of one building only, or premises within the 
same cartilage, and made merely for the purpose 
of communicating therefrom with a cesspool or 
other like receptacle for drainage, or with a 
sewer into which the drainage of two or more 
buildings or premises occupied by different 
persons is conyeyed: * Sewer' includes sewers 
and drains of evei^' description, except drains to 
which the word * drain ' interpreted as aforesaid 
applies, and except drains vested in or under 
the control of any authority having the manage- 
ment of roads and not being a local authority 
under this Act : '* 

Section 41 : <* On the written application of 
any person to a local authority, stating that 
any drain watercloset earthcloset privy ashpit 
or cesspool on or belonging to any premises 
within their district is a nuisance or injurious 
to health (but not otherwise), the local authority 
may, by writing, empower their surveyor or 
inspector of nuisances, after twenty four hours 
written notice to the occupier of such premises, 
or in case of emergency without notice, to 
enter such premises, with or without assistants, 
and cause the ground to be opened, and examine 
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respect of drainage works executed by the 
appellants as hereinafter stated. On the 
hearing of the complaint the fiiots herein- 
after stated were proved or admitted. 

2. The Public Health Acts Amend- 
ment Act, 1890, is and was at all material 
times in force in the appellants' district. 

3. Parkhurst Road runs north and 
south, and on the east side thereof is a 
row of sixteen houses numbered con- 
secutively 2 to 32 (even numbers). The 
respondent is and was at all material 
times the owner of six of the houses — 
namely, Nos. 18, 20, 22, 24, 26, and 28— 

such drain watercloset earthcloset privy ashpit 
or cesspool. If the drain watercloset earth - 
closet privy ashpit or cesspool on examination 
is found to be in proper condition, he shall 
cause the ground to be closed, and any damage 
done to be made good as soon as can be, and 
the expenses of the works shall be defrayed by 
the local authority. If the drain watercloset 
earthcloset privy ashpit or cesspool on examina- 
tion appear to be in bad condition, or to require 
alteration or amendment, the local authority 
shall forthwith cause notice in writing to be 
given to the owner or occupier of the premises 
requiring him forthwith or within a reasonable 
time therein specified to do the necessary 
works; and if such notice is not complied 
with, the person to whom it is given shall be 
liable to a penalty not exceeding ten shillings 
for every day during which he continues to 
make default, and the local authority may, if 
they think fit, execute such works, and may 
recover in a summary manner from the owner 
the expenses incurred by them in so doing, or 
may by order declare the same to be private 
improvement expenses." 

Public Health Acts Amendment Act, 1890, 
s. 19, sub-s. 1 : ** Where two or more houses 
belonging to different owners are connected 
with a public sewer by a single private drain, 
an application may be made under section 
forty-one of the Public Health Act, 1875 
(relating to complaints as to nuisances from 
drains), and the local authority may recover 
any expenses incurred by them in executing 
any works under the powers conferred on them 
by that section from the owners of the houses 
in such shares and proportions as shall be 
settled by their surveyor or (in case of dispute) 
by a court of summary jurisdiction." 

Sub-section 2: "Such expenses may be re- 
covered summarily or may be declared by the 
urban authority to be private improvement 
expenses under the Public Health Acts, and 
may be recovered accordingly." 

Sub-section 8: "For the purposes of this 
section the expression * drain' includes a drain 
used for the drainage of more than one 
building." 



the remaining ten houses belonging to 
other owners. 

4. The drainage of the row of sixteen 
houses is and was at all material times 
conveyed to a public sewer in Marquis 
Road (a road entering Parkhouse Road 
at the north end of the houses) by means 
of a system of pipes arranged as follows : 

The houses were drained in pairs. 
Each pair of houses was drained by a 
separate pipe into a pipe common to both 
houses, and each of such common pipes 
discharged into a line of pipes (herein- 
after called <* the alleged single private 
drain ") which was laid in private ground 
behind — that is to say, on the east of the 
row of houses, and parallel thereto. The 
drainage of the six houses of which the 
respondent was owner was therefore con- 
veyed to the alleged single private drain, 
iirst by pipes which were not, and then 
by pipes which were, common to each 
pair of such houses, and it was admitted 
by the council that the pipes which were 
common to each pair were "sewers" 
within the meaning of the Public Health 
Acts, and that inasmuch as the houses they 
served belonged to the same owner, such 
common pipes did not come within the 
operation of section 19 of the Public 
Health Acts Amendment Act, 1890. 

5. On October 29, 1902, a printed 
notice was sent to the council by Mr. 
Albert Edward Adams, the appellants' 
inspector of nuisances, stating that *'a 
drain belonging to the premises " 2 to 32 
Parkhurst Road, "or to some one or 
more of the said premises," was "a 
nuisance." 

6. On October 29, 1902, the appellants 
empowered Adams, after notice to the 
occupiers of the houses, to enter the pre- 
mises to which the drain belonged, and 
to cause the ground to be opened, and 
to examine the said drain. 

7. Pursuant to the authority so given, 
Adams, after due notice to the occupiers, 
inspected the drains belonging to the pre- 
mises. Upon such inspection the drains 
were found to be throughout in bad order 
and condition, and to require alteration 
and amendment, and Adams reported to 
the appellants to that effect. 

8. Acting upon the report, the appel- 
lants required certain work to be done 
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to the drains separately drainiDg the 
respondent's six houses, and the respondent 
executed such work. The appellants did 
the work necessary to put the common 
pipes into proper repair, and themselves 
defrayed the cost. On February 11, 
1903, the appellants, acting upon the 
same report, gave notice to the owners of 
the houses comprised in the row, in- 
cluding the respondent, to do certain 
specified works to the alleged single 
private drain, such works being necessary 
to put the alleged single private drain 
into proper repair. The notice was not 
complied with. The appellants then 
caused the works specified in the notice 
to be done by persons in their employ- 
ment. 

9. The cost of the works executed by 
the appellants to the alleged single private 
drain was 132^. 16«., and the surveyor to 
the appellants, in pursuance of section 19 
of the Public Health Acts Amendment 
Act, 1890, apportioned the cost between 
the owners of the several houses in the 
row of sixteen houses. The sum so appor- 
tioned on the respondent in respect of 
the six houses whereof he was owner was 
the sum of 49^. Ifis. Notice of the appor- 
tionment was duly served, and on Febru- 
ary 26, 1904, the sum of 49^. 16«. was 
duly demanded of the respondent. 

10. It was contended for the respondent 
that the written application necessary to 
found the jurisdiction of a local authority 
under section 41 of the Public Health 
Act, 1875, must proceed from some per- 
son other than the surveyor or inspector 
of nuisances of the local authority seeking 
to enforce such section, and that therefore, 
the appellants' proceedings in the present 
case being based on a notice from their 
own inspector, the requirements of sec- 
tion 41 of the Public Health Act, 1875, 
had not been complied with, and the re- 
spondent was not liable. The Justices 
decided this point in favour of the appel- 
lants. 

11. It was further contended for the 
respondent that the alleged single private 
drain was not a *^ single private drain " 
within section 19 of the Public Health 
Acts Amendment Act, 1890, and that 
even if it was a single private drain within 
that section (which the respondent did 



not admit) yet since, as stated in para- 
graph 4 hereof, drainage was discharged 
into it by means of a series of pipes 
which were admitted by the appellants 
to be for part of their length " sewers " 
within the meaning of the Public Health 
Acts, the respondent's said houses were 
not ^* connected with " the public sewer 
in Marquis Road '* by " such single private 
drain. In support of this contention it 
was argued that " connected . . . by " in 
the section meant ^' connected by that by 
which the section stipulated that the con- 
nection should be made " — namely, by " a 
single private drain," and not by other 
things which were not single private 
drains, and that as in the present case 
there were lengths of admitted sewer 
between the alleged single private drain 
and the house drains, the respondent's 
houses were not *' connected with a public 
sewer by" the alleged single private drain. 

On this point the Justices were of 
opinion that, had it not been for the 
intervention of the common pipes, the 
appellants would have been entitled to 
their judgment, but the common pipes 
being " sewers " repairable solely by the 
appellants, and intervening between the 
respondent's house drains and the alleged 
single private drain, the Justices could 
not agree and accordingly dismissed the 
complaint. 

The questions for the opinion of th« 
Court were : 

1. Were the Justices right in deciding 
against the respondent's first contention f 

2. Whether the facts shewed that the 
respondent's six houses were '' connected 
with a public sewer by a single private 
drain " — namely, the alleged single private 
drain — within section 19 of the Public 
Health Acts Amendment Act, 1890 1 

If the answers to both questions were 
in the afirmative, the Case was to be 
remitted to the Justices to make the 
order prayed by the appellants ; otherwise 
the complaint was to stand dismissed. 

Macmorrarij K.C., and Jenkin, for 
the appellants. — The case is concluded 
by the decision in Jackson y. Wimbledon 
Urban Council [l905].^ Eastbourne Cor- 

(2) Ante, p. 190; 74 L. J. K.B. 641; [1905] 
2 K.B. 27. 
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poration v. Bradford [i896] * and Thomp- 
son v. Ecdea CorportxUon [1904] * are also 
in the appellants' favour. 

Dtmckwerts, K,C,, and Randolph Glen^ 
for the respondent. — In Jclckaon v. 
Wimbledon Urban Council ^ the pipe was 
admitted to be a single private drain. 
The judgment proceeded upon that basis. 
That is the point which has to be decided 
in the present case. The admission 
in Jaokson v. Wimbledon Urban Council * 
was erroneous. It would be absurd to 
say that this pipe is a single private drain, 
notwithstanding the fact that a sewer 
runs into it. In Eastiboume Corporatiion 
V. Bradford^ the whole of the six houses 
belonged to different owners. No owner 
owned two houses. Section 41 of the 
Act of 1875 places the local authority in 
a quasi-judicial position. If the local 
authority can tell its own servant to put 
the proceedings in motion, the public are 
deprived of «ie protection of that quasi- 
judicial position. Sections 92 to 102 of 
the Act of 1875, especially section 102, 
shewthat itisassumed that the local autho- 
rity will make some enquiry before it acts. 

[Woodford Urban Council v. Stofrk 
[1902]* was also referred to,] 

Maemorrdn, K.C,^ in reply. — Jackson 
V. Wimbledon Urban Council^ shews that 
a sewer may discharge into a private 
drain. It has sometimes been assumed 
that section 19 of the Act of 1890 con- 
verts a sewer into a single private drain. 
That is not so. It deals with a pipe, 
which would otherwise be a sewer, as a 
drain. In Thompeon v. Ecdes Corpora- 
iion^ the drain did receive a six-inch 
sewer from Thompson's house. 

[Reg. V. HaaHngs CorporaHon [i896]^ 
was also referred to.] 

LoBD Alvebstone, C.J. — I am afraid 
that it is no use my pointing out again, what 
I have previously pointed out three or four 
times— -namely, that it is almost essential 
in the interest of stopping litigation, and 
with a view to placing local authorities in 
a defined position, that there should be an 

(3) 65 L. J. Q.B. 571 ; [1896] 2 Q.B. 205. 

(4) Ante, p. 39; 74 L. J. K.B. 130 j [1905] 
1 KB. 110. 

(5) 86 L. T. 685. 

(6) [1897] M.0. 16; 66 L. J. Q.B.80; [1897] 
1 Q.B. 46. 



amending Act passed with regard to the 
section the Court has to consider. The 
state of the authorities is such that it is 
quite impossible either to reconcile them 
or to attempt to deduce from them a 
logical rule. I will state in one sentence 
a point which has always pressed me and 
which is fully recognised by many learned 
Judges. As Mr. Justice Wills pointed 
out, it is perfectly ridiculous that if a pipe 
which receives the drainage of two houses 
which belong to one individual is a sewer, 
it should cease to be a sewer because 
it also receives the drainage from the 
house of another owner. As Mr. Justice 
Wills said, there is no reason either in 
justice or policy which can be urged in 
support of such a distinction. 

I have come to the conclusion that we 
ought to hold that the piece of pipe with 
which we have to deal is a sewer. I will 
give my reasons very briefly for this de- 
cision. I almost prefer to say that if I am 
wrong I would rather take this view and 
leave it to another Court to say that it is 
not a sewer, than give a judgment merely 
following what is supposed to be an autho- 
rity, without seeing any reason which 
enables me to apply the principle of that 
authority. 

We have admittedly, in the six houses 
that belong to the respondent, three 
sewers. They are the three pieces that I 
will call the legs of the Y which collect 
the drainage from each pair of houses, and 
take it down to the pipe. The arguments 
on both sides in this case have proceeded 
on the hypothesis that those are sewers, 
and I do not think it could have pro- 
ceeded otherwise, because the Public 
Health Act, 1875, is too plain. They 
connect with a pipe. It is said that, while 
that pipe would have been a sewer if it 
had simply taken away the drainage of 
those six houses, it is a private drain 
although it still receives the drainage of 
the three sewers, because it takes in the 
drainage of the houses Nos. 2 to 18 
through a pipe which is in itself a sewer. 
If the pipe is to be held to be a private 
drain because it receives the drainage 
from the sewer, it is such a strong illus- 
tration of the absurdity of the decision 
that I really prefer, if I am not bound 
(if I thought I was bound I should 
T 
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loyally obey of course) by any judgment 
of the Court of Appeal to hold and to 
decide, in accordance with what I think 
is common sense, that the pipe has not 
lost its character of a sewer because it 
has received the drainage of the other 
nine houses. 

Now with regard to the case of Jack- 
son v. Wimbledon Urban CouncU^^ in 
that case that which we thought was 
a sewer communicated with what was 
admitted to be a private drain. It does 
not matter for this purpose whether that 
admission was wrong or right. It was 
accepted as the basis of the judgment in 
this Court and in the Court of Appeal. 
It was there strenuously contended by 
Mr. Macmorran, for the appellants in the 
Court of Appeal, that because it was a 
single private drain the pipe that ran 
into it must also be a single private drain. 
That contention, which has a good deal 
of common £ense in it, would have been 
perfectly good if we were starting entirely 
anew without other legislation, but it 
was inconsistent with the interpretation 
put upon the Act of 1875. We held that 
the pipe did not cease to be a sewer 
because it ran into a private drain ; and 
that was upheld by the Court of Appeal. 
Mr. Macmorran, upon behalf of the 
present appellants, therefore, very natu- 
rally contends that the fact that there is 
a sewer running into the pipe is not 
sufficient to prevent it being a private 
drain ; and I agree with him that, so far 
as decision goes, that is not sufficient by 
itself. But the judgments in Jackson's 
Case ' in this Court and in the Court of 
Appeal only say that that which was a 
sewer did not cease to be a sewer because 
it ran into a private drain. That case is 
not an authority upon this point, either 
directly and scarcely incidentally. 

But it is said there are two cases — 
Eastbourne Corporaiion v. Bradford ^ and 
Thompson v. Eccles Corporation ^ — which 
are binding upon this Court; and I 
always endeavour to follow the Court of 
Appeal to the full. If I think that a 
question is even only impliedly involved 
in the decision, I feel it my duty to 
follow it. It is said that these cases 
decide that a pipe, under the circum- 
stances in this case, is a private drain. 



If I thought that was so, I should have, 
of course, followed it, whatever might 
have been my own view as to how far 
the decision was in accordance with what 
I may call reason; but I think that 
counsel, upon behalf of the respon- 
dent, has pointed out a substantial 
difiference, which to my mind makes the 
decision in Eastbourne Corporation v. 
Bradford* in accordance either with 
what I may call the common-sense view 
or the right view of this legislation. It is 
not stated in the Easib'oume Case ' — which 
was the earliest — whether each of the 
six houses drained by a separate drain 
into that which was held to be a single 
private drain. I have a strong impression 
that that must have been so. I think the 
language of Mr. Justice Wills would 
have been different if there had been a 
sewer in between the houses and the 
single private drain. Again, in Thomp- 
son's Case^ it does not appear whether 
the houses drained singly or in pairs, or in 
more than pairs, into a single private drain ; 
and all the guidance we have from the 
judgment of the Master of the Bolls (who 
always gives us as much assistance as any 
Judge in the Court of Appeal) is, that he 
thinks it is within Eastbourne Corporation 
v. Bradford^* and that he cannot give any 
better reasons than were given by Lord 
Russell of Killowen and Mr. Justice Wills. 
I think it is probable — though again the 
report unfortunately does not state it — 
that each house did drain by a separate 
drain into that sewer or private drain. I 
say so because it is spoken of as a pipe or 
drain running under the cellars of all the 
houses, and I think from its position that 
in all probability each house must have 
drained by a separate drain. It is not 
like a drain at the back of the houses 
which may be connected by a pipe. If 
that is so, there is this distinction, which, 
for the purpose of this case, enables me to 
say that neither the Eastbourne Case ^ nor 
Thompson's Case ^ is an authority against 
the view that I am now taking, because in 
this case the structure has allowed sewers 
to be connected with pairs of houses Nob. 1 
to 28, and has allowed those houses to be 
drained by means of a sewer communicat- 
ing with a pipe ; and it seems to me that 
when sewers communicate with a pipe. 
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or, in other words, when a pipe receives 
the drainage of several sewers, it requires 
some good reason or legal ground for say- 
ing that the pipe which the drainage goes 
into is not a sewer. Therefore it seems 
to me that in that state of circumstances 
there is no decision which says that that 
which would he prima facie a sewer ceases 
to he a sewer because it receives the 
drainage of another sewer. 

I am well aware that I have said, and 
I am afraid I shall have to repeat it 
again, that there ia no judgment that 
anybody can give that is satisfactory, or 
could be said to reconcile the various 
views ; but, for the reason I have given, 
I think it is in accordance with common- 
sense to hold that this pipe is a sewer, 
and I do not consider any of the decisions 
which have been cited direct me to hold 
otherwise. 

With regard to the second point, I can 
see no reason why a local authority taking 
action under section 41 of the Act of 
1875 should not act upon the representa- 
tion made to them by their own local 
inspector. I am therefore of opinion that 
this appeal must be dismissed. 

Lawsance, J. — I am entirely of the 
same opinion. I only desire to say 
this — that, so &r as I am concerned, 
I have found it absolutely impossible 
to reconcile the different judgments to 
which our attention has been called, and 
I am very glad that my Lord has found 
out some way of dealing with this matter 
which, to my mind, is consonant with 
common-sense and natural justice. It 
seems to me, therefore, that this appeal 
must be dismissed. 

RiBLET, J. — I agree entirely with the 
judgment of my Lord, and I think I 
cannot usefully add anything. 

Appeal dismissed. 

Solicitors — Croft & Mortimer, for appellants ; 
Miles & Hair, for respondent. 

[Reported by J. E. Aldous, E»q.^ 
Ba/rristcr-at'Lan. 
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[74 L. J. K.B. 959.] 
Mebropolia — Building-Une — Structure 
— Projection — Iron Frcmievoork FUUd in 
with Olaas — London Building Acty 1894 
(57 d: 58 Vict, c, ceadii,), 8, 22, siUt-a. 1 ; 
s, 73, 8u6-8. 8. 

The respondent erected over the doorway 
of his premises a large iron framework 
filled in on the front and sides toith leaded 
glass and covered over on the top toith zinc. 
On the glass were the words ** Russian 
Vapour Baths" which words were made 
visible at night by means of electric lights. 
The structure was beyond the general line 
of buildings and was erected without the 
appellants' consent : — Held, that the frame- 
work so erected was not a ^^ structure *' 
wUhin the meaning of section 22, sub- 
section I of the London Building Act, 
1894, and, on the authority of Hull v. 
London County Council ([190l1 M.C. 85 ; 
70 L. J. K.B. 364; [1901] 1 K.B. 580), 
that it was not a ^'projection'' within 
section 73, sub-section S of the Act. 

Hull v. London County Council (supra) 
commented on. 

Case stated by a Metropolitan police 
magistrate. 

On June 2, 1904, the respondent 
appeared before the magistrate to answer 
two several informations which had been 
laid against him by Thomas Chilvers on 
behalf of the London County Council. 
The first of such informations charged 
that the respondent on or about Decem- 
ber 21, 1903, at No. 86a Brick Lane, in 
the Metropolitan borough of Stepney, 
did unlawfully erect a structure in con- 
travention of Part III. of the London 
Building Act, 1894, to wit, erect a 
structure beyond the general line of 
buildings of a street called Brick Lane 
aforesaid without the consent in writing 
of the appellants, whereby the respondent 
became liable to the penalty prescribed 
by section 200, sub-section 3 of the said 
Act, as amended by the London Building 
Act, 1894 (Amendment) Act, 1898, and 
to have an order made against him to 
t2 
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demolish the structure. The second 
information charged that the respondent 
at the time and place above mentioned 
did unlawfully extend from a building a 
projection beyond the general line of 
buildings in the street aforesaid without 
the permission of the appellants, contrary 
to section 73, sub-section 8 of the London 
Building Act, 1894. 

The two informations were heard 
together, and at such hearing the follow- 
ing £9icts were either proved or admitted. 

The respondent is the proprietor of 
the premises situate at 86a Brick Lane 
and known as the Russian Vapour 
Baths, and he had caused to be placed 
over the doorway leading to the baths 
the thing complained of, which is 
hereinafter referred to as the alleged 
structure or projection. The alleged 
structure or projection consisted of an 
iron framework filled in on the front and 
sides with le^ed glass and covered over 
on the top with zinc, and was about 
10 feet 6 inches long, about 5 feet 
6 inches high from the bottom to the top 
of the gable, and came forward about 
4 feet 9 inches from the front wall of the 
building, the bottom being about 11 feet 
above the pavement. There were letters 
on the glass of the alleged structure 
or projection forming on the front the 
words " The Russian Vapour Baths " and 
on the side "Vapour Baths," indicating 
the position of the baths, and these were 
made visible at night by means of about 
twenty electric lights arranged inside. 
The alleged structure or projection was 
beyond the general line of buildings as 
defined by the superintending architect, 
and was erected without the consent in 
writing of the appellants. The alleged 
structure or projection was fixed to the 
front wall of the building by means of 
six bolts at the bottom and two stay-rods 
at the top, which latter went right 
through the wall. 

The appellants contended that the 
respondent had erected and brought for- 
ward a structure in contravention of 
the provisions of Part III. of the 
London Building Act, 1894, and that 
he had also extended a projection from 
the said building, in contravention of 
section 73, sub-section 8 of the Act ; and 



they relied upon the cases of Coburg 
Hciel y. London County Council [i899] ^ 
and London Couniy Council v. lUu- 
minaicd Advertieements Co, [i904].^ 

The respondent contended that the 
alleged structure or projection was neither 
a structure nor a projection within the 
meaning of the section above referred to. 
He relied upon the cases of HuU v. 
London County Council [i90l] ' and 
London County Council v. lUuminated 
Advertiamnenta Co,,* and referred to pec- 
tion 164, sub-section 1 of the London 
Building Act, 1894. 

Upon the above facts the magistrate 
came to the conclusion that the aU^ged 
structure or projection was not a struc- 
ture within the meaning of Part III. of 
the London Building Act, 1894, nor was 
it ejtudem generis with any of the matters 
or things described or referred to in 
Part III. ; nor was it a projection within 
the meaning of section 73, sub-section 8 
of the Act, nor ejuedcm generis with 
any of the matters or things described or 
referred to in any part of that section. 

The magistrate dismissed both the in- 
formations on the ground that, as to the 
first, the case was not distinguishable from 
London County Council v. Ilhaninated 
Advertisements Co.* ; and, as to the second, 
that the case was not distinguishable 
from HuU v. London County Council.^ 

The question for the opinion of the 
Court was whether he was right in law 
in dismissing the informations or either of 
them. 

Avory, K,C. {DcUdy with him), for 
the appellants. — As to the point raised 
by the first information, the magistrate 
held that the present case was not dis- 
tinguishable from London County Council 
V. lUuminated Advertisefnents Co*; but 
all that the Oourt held in that case was 
that, the magistrate haviug decided as a 
matter of fact that the erection was not 
a structure, they would not interfere with 
his decision. Under section 22, sub-sec- 
tion 1, the Court has to determine whether 
the person has, by extending the building 

(1) 81 L. T. 460. 

(2) [1904] M.O. 337; 73 L. J. K.B. 1034 
[1904] 2 E.B. 886. 

(8) [1901]M.C.85; 70 L. J. K.B. 364 ; [1901] 
1 K.B. 580. 
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beyond the general line, erected a building. 
The present case is identical with the 
erection of a porch. But if this erection 
is not part of a building, it is a structure 
erected beyond the general line. If the 
case does not come within section 22, 
it is governed by section 78. The 
structure is a '^ projection " within the 
meaning of sub-section 8 of that section. 
The difficulty arises from the decision in 
Hull V. London County Council,^ where 
the Court were of opinion that, in order 
to be a " projection " within the section, 
the thing which projected must be a part 
of the building ; but that is not so. The 
words of sub-section 8 shew that, but for 
the exception, a water-pipe would be a 
projection. If it must be part of a 
building, section 73, sub-section 8, was un- 
necessary, because section 22 had already 
provided that no building should be 
erected beyond the general line. 

[He also cited Cohurg Hotel v. London 
County CoumcUy] 

DanckwertSy K.C. {J. R. Randolph with 
him), for the respondent. — The London 
County Council mive power to deal with 
cases of this kind under section 164, sub- 
section 1, which provides that they may 
make by-laws with respect to ** the regula- 
tion of lamps signs or other structures over- 
hanging the public way." This structure 
is 0;ti«c^9»^67tm« with a large lamp. The 
ratio decidendi of Coburg Hotel v. London 
County Council ^ was that the portico in 
that case was dovetailed into the building, 
and was therefore part of it. The Court 
were therefore right in holding that it 
came within the language of section 22. 
Part VI. of the Act is headed " Con- 
struction of Buildings." Section 73 must 
therefore refer to projections in the con- 
struction of buildings — that is, projections 
which go into the buildings. The reason- 
ing of the Court in HuU v. London County 
Council^ was sound, and the case was 
rightly decided. 

Affory, K,C.f replied. 

Lord Alvebstonb, C.J. — I do not with- 
draw anything that I have said with 
regard to the case of HuU v. London 
County CouneUf^ but it is a decision of 
two very learned Judges, and in my 
opinion ijie reasoning of the case is appb'c- 



able to the present. We all think that 
this structure does not come within sec- 
tion 22, and I refer to my observations in 
London County CouncU v. Illuminated 
Advertisements Co,^ with regard to other 
sections immediately following section 22 
to indicate that in my opinion section 22 
is a building section, and that it was 
not meant to apply to things which are 
added to a building. It is not necessary 
to say more on this point, except perhaps 
this — ^that there is no finding, and no 
&ct has been mentioned, which would 
bring this stiTictiire within Coburg Hotel 
V. London County CouncU,^ 

As to the second question, the prin- 
ciple of HuM V. London County Council ^ 
is that section 73 forms part of a 
group of sections dealing with the 
construction of buildings — for example, 
with balconies, verandahs, outside steps, 
cornices, pipes, shop fronts, copings, and 
whatever the architectural decorations 
may be. Therefore I think that at any 
rate there is ground for contending that 
the view taken by Mr. Justice Bruce 
and Mr. Justice PhiUimore in that 
case was correct, although I could have 
wished that the decision had proceeded 
upon rather broader grounds. I come 
clearly to the conclusion that this is a 
projection from the building ; but if Mr. 
Justice Bruce was right, a mere projec- 
tion is not of itself sufficient. There are 
a large number of structures, such as 
heavy lamps on the fronts of houses, as 
firmly fixed as this structure, which, on 
the reasoning of Mr. Justice Bruce, and 
possibly on the view presented in argu- 
ment, do not come within this section. 
Therefore it is clear that there are a con- 
siderable number of projections, which 
are open to the same observations as the 
projection in this case, which do not come 
within section 73. 

Speaking for myself, I do not accept 
the argument that the London County 
Council could not deal with them under 
section 164. I quite understand the 
contention that under section 164 they 
can only regulate them, but it seems 
to me that in by-laws as to regulations it 
by no means follows that there may not 
be provisions as to structure, method 
of erection, and the mode of fieustening. 
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requiring that these matters shall be 
subject to the approval of the London 
County Council. But, be that as it 
may, the matter has not been left 
absolutely at large by the Legislature. 
There are sections in the Act which 
apply to it ; and I remember that this is 
prima facie a building Act, and therefore 
we should expect to find in such sec- 
tions as sections 22 and 73 provisions 
with regard to buildings. It seems to me 
that this structure is in the nature of a 
hanging porch &stened to the wall of the 
building ; and I find, so &r as I am con- 
cerned, that it undoubtedly projects from 
the building, but that it does not project 
from it in the sense of section 73 as con- 
strued by the Court in HtUl v. London 
County Council^; and although I should 
have been better satisfied had that deci- 
sion dealt with the question on broader 
lines, I cannot see any ground upon which 
I can distinguish the present case from 
that. I only desire to say, in coming to 
that conclusion, that there is an important 
matter which I have mentioned more than 
once since I have been sitting in this 
Court, and that is with regard to the uni- 
formity of our decisions. The Court of 
Appeal have recently recognised that it 
is desirable that Courts of co-ordinate 
jurisdiction should follow each other's 
decisions unless there are very strong 
reasons to the contrary. I cannot, on 
any ground satis&ctory to myself, distin- 
guish this case in principle from Hull v. 
London Oouniy CouncU^^ and, though I 
am doubtful whether the matter ought to 
be BO decided, I have come to the conclu- 
sion that this appeal should be dismissed. 

Lawbancb, J. — I am of the same 
opinion. I think that HuU v. London 
Cowniy Council ' was rightly decided. It 
seems to me that the language of sec- 
tion 73 does not cover the structure 
which we are considering in the present 
case. I think that section 102 contains 
the true definition. It says, 'Hhe ex- 
pression ' structure ' includes any build- 
ing wall or other structure, and any- 
thing affixed to or projecting from 
any building wall or other structure." 
That is exactly what this is — not a part 
of the building, but something affixed to 



or projecting from a building. If that 
language had been used in section 73 I 
should have come to the conclusion that 
HuU V. London Cowniy GownoU ^ had been 
improperly decided. The matter may, I 
think, also be dealt with under section 164 
— to what extent it is not now necessary 
to decide — ^but power is ffiven to the 
County Council to make by-laws for " the 
regulation of lamps signs or other struc- 
tures overhanging the public way." So 
that in two parts of the Act this very 
kind of structure is dealt with, while in 
section 73 it is not dealt with. That 
leads me to the conclusion that HuU 
v. London Couniy CouncU^ was rightly 
decided, and I am prepared to follow it. 

Ridley, J. — In this case I agree with 
the other members of the Court, but, 
speaking for myself, I must say that I 
should have come to the conclusion that 
this structure is a projection from a 
building within the meaning of section 73. 
I agree that in order to come within that 
section there must be something of a 
permanent character — something which 
cannot be regarded as merely temporary 
or of a light character ; but, when you 
have a permanently constructed frame- 
work such as the present attached to a 
building, I should have thought it was a 
projection within the meaning of sec- 
tion 73. I therefore feel hampered by 
HuU v. London County Council.^ If that 
case is to be taken to apply to a projection 
like the present, I think it is wrong. I 
should certainly have come to a contrary 
conclusion myself, but I follow what the 
Lord Chief Justice has said, and I agree 
that we are bound by that decision. 
Before concluding, however, I wish to 
point out that in that case, as I cannot 
help thinking, the Court was more or less 
influenced by the way in which the sign 
or wooden box was attached to the wall, 
and by the fiict that there was a space 
between it and the wall, and that it did 
not extend over the highway, and gener- 
ally by ite small and insignificant cha- 
racter. Mr. Justice Bruce said, '* A pro- 
jection from a building means a part of a 
building projecting or jutting out; it 
means a prominence extending from the 
building in the sense of coming out from 
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the building as part of the building." — 
Now I think that this framework falls 
within those words taken in their general 
sense. — ** It is quite dear that the object of 
the section is to preserve the width of the 
street and the general line of building 
frontage, in order to maintain architec- 
tural uniformity." In that case I do not 
think that it could be said that the 
wooden box did interfere with the width 
of the street or tlie general building- 
line, but when yon have a framework of 
this kind which projects solidly and for 
a considerable distance over the highway, 
it seems to me that, if one is to judge of 
the meaning of the section by consider- 
ing what its object was, this was within 
the section, while the case of the wooden 
box was not. It is easy enough, when 
you have a small thing to deal with, such . 
as a lamp, to deal with it under sec- 
tion 164. The power to regulate it is 
sufficient. But when you have a heavy 
framework like this projecting from a 
building,itappears tomethat differentcon- 
siderations arise. More than a regulation 
is wanted. Powers are required which will 
enable one to do what section 73 enables 
the County Council to do with regard to 
projections. However, although that is 
my view, I am unable to say that what I 
have been pointing out is really a distinc- 
tion between Hull v. London GourUy 
Council ' and the present case. I do not 
pretend to say that it is. I must there- 
fore follow that decision and agree with 
the rest of the Court, though but for that 
case, I should have come to the conclusion 
that this structure could have been dealt 
with as a projection under section 73. 

Appeal dismissed. 
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[74 L. J. Ch. 664.] 

MetropcUs — Street Widening — Oom- 
pulsory Powere—Adjudioation to Take 
Whole of House — Part only Required for 
Improvefnent — Previous Agreement to Sell 
Part not Required^Bona Fides — Michael 
Angdo Taylor's Act, 1817 (57 Geo. 3. 
c. xQBix.\ ss. 80 and 96. 

There is rw rude that the ovmer of pre- 
mises has an absolute right to restrain a 
local authority acting under the powers oj 
Michael Angela Taylor^ s Act^ 1817, yrow 
taking mtyre of his premises than thej/ 
require for the purpose of widening a road. 

Thomas v. Daw (36 L. J. Ch. 201; 
L. R. 2 Ch, 1), Teuliere «. St. Mary 
Abbott's Vestry (55 L. J. Ch. 23; 
30 Ch. D. 642), amd Gtordon v. St Mary 
Abbott's Vestry (63 L. J. M.C. 193; 
[18941 2 Q.B. Ii2) followed. 

A toeal authority adjudicated that the 
possession^ occupation, emd purchase of the 
plaintiff's premises were necessary to enable 
them to carry ovi the widening of a 
certain road. The premises had a depth 
of 64 feet from the road, and of this the 
defendants proposed to throw a strip 
22 feet 6 inches wide into the roadway. 
Prior to the adjudication the local authority 
had entered into a eontract to seU so mtuA 
of the premises as they did not require 
for the purposes of their improvement to 
an hotel company. The plaintiff was willing 
to sell to Vie local authority a strip of 
22 feet 6 inches, hut objected to their taking 
the whole of his premises: — Held, that 
the adjudication was not either ultra 
vires on the ground that the local authority 
were Twt proposing to throw the whole of 
the plaintiffs premises into the road, or 
nuda fide by reason of the local atUhority 
having ejitered into a previous eontract 
to seU so much of the premises as they 
did not require for the purposes of their 
improvement. 

Trial of action. 

Action by the plaintiff to restrain the 
defendants from proceeding, under a 
notice, to treat for the acquisition of the 
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whole of his premises. The fiusts are 
fully stated in the judgment of Swinfen 
Eady, J., and were shortly as follows : 

The plaintiff was the lessee of the 
basement, ground-floor, and back part of 
the erUresd of No. 30 Piccadilly, for a 
term which would expire on March 25, 
1908. The house was six storeys high, 
and the ground-floor had a depth of 
64 feet from the road. The leasehold 
interest in the house, with the exception 
of the plaintiff's lease, was vested in the 
Piccadilly Hotel, lim. 

The defendants were proposing to 
widen the roadway of Piccadilly, and for 
this purpose it was necessary that they 
should acquire a strip of the plaintiflTs 
premises of about 22 feet 6 inches in width, 
extending backwards from the Piccadilly 
front. Acting under the provisions of 
section 80 of Michael Angelo Taylor's Act, 
1817, they adjudicated that the possession, 
occupation, and purchase of the whole of 
the house was necessary to enable them 
to carry out their improvements, and 
served on the plaintiff a notice to treat 
dated June 10, 1905. 

The plaintiff was willing to allow the 
defendants to take a strip 22 feet 6 inches 
wide for the purpose of widening the road, 
but he objected to their taking the whole 
of his premises. He accordingly brought 
the present action, alleging that the ad- 
judication was ultra vires on the ground 
that the whole of the house was not 
necessary to enable the defendants to 
widen the roadway, and that it was not 
made bona Jide^ having regard to the &ct 
that prior to its date the defendants had 
entered into an agreement with the 
P. and R. Syndicate, the predecessors in 
title of the Piocadilly Hotel, Lim., to sell 
to them so much of the premises as they 
did not require for their own purposes. 

Macmomm^ JT.C, and Chvhh^ for the 
plaintiff. — The defendants have given 
notice to treat for the whole of the 
plaintiff's premises. They only require 
about a quarter of the whole for the 
purpose of widening the roadway; but 
they desire to acquire the whole in order 
to enable them to carry out their contract 
with the hotel company. That is not a 
legitimate exercise of the powers given 



them by Michael Angelo Taylor's Act^ 1817. 
This is the first occasion in which a local 
authority have, instead of acquiring the 
whole of a propcoty, endeavoured to acquire 
the interests of persons in it. It has been 
held that the fact that the local authority 
have entered into a contract to sell such 
part of the premises as they do not require 
is evidence of want of Inyna fides,. "SLete 
the defendants have entered into a con- 
tract to sell to the hotel company so much 
of the property as they do not require, 
subject to the plaintiff's right of pre- 
emption under section 96 of the Act. 
This provision as to pre-emption is no 
protection to the defendants : it does not 
render the bargain into which they have 
entered a legitimate one. The adj udication 
is therefore bad. 

The plaintiff has a good business which 
he has built up at No. 30 Piccadilly, and 
it is essential to him that he should retain 
possession of those premises until the ex- 
piration of his lease, which has now about 
two and three-quarter years to run. He 
can carry on his business notwithstanding 
that the strip of land actually required 
by the defendetnts for widening the road 
is cut off. He has always been willing to 
allow the defendants to take such a strip. 
The defendants can only take so much of 
the property as they bona fide require for 
the purposes of their improvements — Gard 
V. Commissionera of Sewera of the CUy 
of London [isss].* The Act only autho- 
rises the defendants to take land. It does 
not authorise them to acquire interests 
in it. 

Eve, K.C., and T. T. Methold, for the 
defendants. — In each case it is a question 
of &ct whether what is left, after the 
local authority have taken so much of a 
house as they require for widening a road- 
way, is a house or a structure which will 
have to be reconstructed. If it is the 
latter, the local authority must take the 
whole house — Aldisv, London Cor2}oraUon 
'18991,* Gibbon V. Faddinffton Veatry 
1900],^ Ferriley v. Limehouae Board of 
"^orka [1899],* Femley v. Limehcuse Board 



(1) 54 L. J. Ch. 698; 28 Ch. D. 486. 

(2) 68 L. J. Ch. 676 ; [1899] 2 Ch. 169. 

(3) 69 L. J. Ch. 746; [1900] 2 Ch. 794. 

(4) 68 L. J. Ch. 344. 
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of Works [1900],* and Gordon v. SU Mary 
Abbotts Veary\iS94y Here what would 
be left after taking bo much as is neces- 
sary for widening the road would not be 
a house but a tower of four floors, with 
no means of access to it and no sufBcient 
room to make a staircase to give such 
access. The decisions in cases have 
turned on the construction of the words 
'' houses, walls, buildings .... or any 
part thereof," in section 80 of the Act. 
In Oard v. Oommisaioners of Sewers of 
the GUy of London ^ Bowen, L.J., raised 
the question, but did not decide it, whether 
the words "any part thereof" were not 
confined to land and did not apply to 
houses at all. In Teuliere v. St, Mtxry 
AlboU's Vestry [i885],^ where the owners 
desired to sell only the part required, it 
was held that the vestry could not take 
the whole. That, however, was the case 
of an orphanage and grounds, and it was 
proved that the loss by severance could 
easily be made good. If the plaintiff's 
contention is to 1^ allowed to prevail, the 
burden thrown upon the defendants will 
be out of all proportion to the benefit to 
be derived by them. The plaintiff and 
defendants are at arm's-length, and the 
plaintiff might object to the defendants 
going upon his land for the purpose of 
strutting up his premises. 

Macmorran^ K,G.j in reply. — Under 
section 80 of Michael Angelo Taylor's 
Act, 1817, there must be an adjudication 
that the premises project into the street 
and that it is necessary to take them for 
the purpose of widening the street. The 
adjudication in the present case is incon- 
sistent with the defendants' agreement with 
the P. and B. Svndicate. The defendants 
are really only the agents in this matter of 
the London County Council for the pur- 
pose of carrying out the widening of the 
street. In making the adjudication the 
defendants had two objects in view — 
namely, first, the widening of the street 
in as cheap a manner as possible; and 
secondly, in order to effect this, the hand- 
ing over to the Piccadilly Hotel, Lim., 
of such part of the premises as were not 
required for widening the street. The 

(5) 82 L. T. 524 ; 64 J. P. 328. 

(6) 63 L. J. M.O. 193 ; [1894] 2 Q.B. 742. 

(7) 56 L. J. Cb. 23; SO Ch. D. 642. 



adjudication was therefore not bona fide. 
Further, the defendants do not seek to 
acquire the back part of the premises for 
the purposes of street widening. 

[He also referred to Mant^ester Ship 
GanaJL Go, v. Manchester Racecourse Co, 

[1901].®] 

Gur, adv, vtUt, 

Aug. 8. — SwiNFEN Eadt, J., read the 
following judgment : The plaintiff is the 
lessee, for a term of which about two and 
a-half years are unexpired, of the base- 
ment, ground-floor, and entresol of a 
house No. 30 Piccadilly, where he carries 
on the business of a tailor and breeches- 
maker, under the name of NichoUs & Co. 
He has sub-lot part of the basement 
and ground-floors to Mr. Notaras, a 
tobacconist, for the residue of the term, 
with a nominal exception. The defen- 
dants claim to take the plaintiffs pre- 
mises under Michael Angelo Taylor's 
Act, for the purpose of widening Picca- 
dilly, and duly served a notice to treat 
dated June 10, 1905. 

The plaintiff alleges that the adjudica- 
tion made by the defendants, that the 
whole of the house No. 30 would be 
necessary for the purpose, was wrong and 
rdtra viresy and he asks for an injunction 
to restrain the defendants from proceed- 
ing under their notice to treat. The 
plaintiff alleges that the defendants re- 
quire only part of the house for street 
widening — namely, a strip extending 
backwards from the Piccadilly front for 
about 22 feet 6 inches — and that he is 
willing to sell that part, and cannot be 
required to sell the whole. He also 
aUeges that the adjudication of the de- 
fendants that it is necessaiT to take the 
whole house was not made oonafide^ the 
defendants having previously agreed to 
re-sell to the P. and R. Syndicate, Lim., 
now the Piccadilly Hotel, Lim., the por- 
tion not actually required for street 
widening. 

On the hearing of the plaintiff's inter- 
locutory motion it was objected that the 
plaintiff in any case had a right of pre- 
emption under section 96 of the Act, and 
this was conceded by the defendants, 
which explains why the point was not 
(8) 70 L. J. Ch. 468 ; [1901] 2 Ch. 37. 
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farther raised at the trial. The defen- 
dants insisted at the trial that for the 
purpose of the street widening it was 
necessary to take the whole house. 

The plaintiff's premises at No. 30 Picca- 
dilly consist of the following particulars : 
First, on the ground-floor two shops, 
having a total frontage to Piccadilly of 
18 feet and a total depth of 64 feet, the 
width of the back being 25 feet for a 
depth of about 32 feet; secondly, the 
basement beneath the whole of the ground- 
floor ; and thirdly, a large room of about 
650 feet superficial area at the back of the 
premises on the erUresol floor, the nearest 
side of such room to the street being 
26 feet therefrom. The plaintiff has not 
any interest in the front portion of the 
tntreaol floor, nor in the first, second, 
third, and fourth floors of the house front- 
ing Piccadilly, except in respect of a claim 
to flues and to a cistern of water, which 
I will mention presently. Fronting 
Piccadilly there are four floors above the 
entresol^ with a separate entrance, part 
of the same house, although numbered 
separately, and all the upper floors extend 
not only over the two shops of the plain- 
tiff, but over this separate entrance ad- 
joining, the total width of the entire 
building on the Piccadilly front being 
about 25 feet. At the extreme rear the 
premises do not rise above the entresol 
floor, which is lighted by two skylights 
as well as by windows. This back addi- 
tion extends about 24 feet or 25 feet to 
the rear of the main building. 

The plaintiff contends that it is physi- 
cally possible to pull down and remove 
so much of the entire building as lies to 
the south of a line shewn in red ink on 
the plans, and which is 22 feet 6 inches 
back from Piccadilly. This is the new 
building line of Piccadilly. He contends 
that so much of the building as is north 
of that line must be left standing — at all 
events that portion in which he is inte- 
rested ; that care must be taken in pulling 
down the front portion, so as to support 
properly the back portion left standing. 
The result of doing what the plaintiff 
contends for would be to leave a portion 
of the house 25 feet wide by about 18 feet 
deep resembling a tower of four floors, 
with the whole front removed and ex- 



posed, and no means of access to it, as 
the staircase is in the front portion to be 
pulled down, and there is not sufficient 
room to erect a fresh staircase. Some of 
the witnesses described this portion as 
about 18 feet square, but this is a mis- 
take. The width of the building, so far 
as the plaintiff's interest extends, is only 
18 feet on the Piccadilly front; but the 
entire width of the building, including 
the separate entrance to the floors and 
the width of the upper floors, is 25 feet, 
as plainly appears from the model verified 
by Mr. Andrew Young. This tower 
25 feet by 18 feet would be of no use 
whatever. Mr. Alexander H. Turner, an 
experienced house agent now carrying on 
business in South Audley Street, but 
formerly of Piccadilly, nearly opposite 
the premises in dispute, a witness called 
by the plaintiff, said that he could not 
even suggest any manner in which the 
rear portion of the four floors could be 
utilised, after the front portion had been 
removed in the manner proposed by the 
plaintiff. 

The conclusions of &ct to which I 
come are that it would be physically 
possible to pull down the front portion 
and leave the rear portion standing, but 
that the cost of so doing would be very 
excessive — ^that it could not be done 
without entering upon every floor of the 
rear portion remaining standing, and 
placing struts and ties to uphold it when 
the front part had been removed, and 
also entering upon the adjoining land 
each side and placing raking shores there 
to afford the rear portion external sup- 
port, and that the opinion of Mr. Sten- 
ning, the architect and surveyor, was well 
founded that when this had been done 
the district surveyor would immediately 
come in and condemn the back portion as 
a dangerous structure. 

It was also put in evidence that the 
plaintiff has another action pending in this 
Court against the Piccadilly Hotel, Lim., 
who, he alleges, have acquired the 
leasehold interest in the whole house, 
subject to his own under-lease of a part. 
That company, he alleges, have acquired 
and pulled down the buildings surround- 
ing No. 30, and to a small extent have 
commenced the demolition of No. 30. 
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He claims that the premises in his lease 
are heated by means of four fireplaces, all 
provided with chimney flues passing up 
through the building (some six storeys in 
height) above the roof, and that the pre- 
mises are provided with a water supply 
by means of a cistern placed immediately 
under the roof, with pipes passing down 
through the building to the plaintiff's 
said premises, providing him with an 
excellent supply of water at high pressure. 
The plaintiff in that action claims an 
injunction to restrain any interference 
with the upper portion of the premises 
No. 30 so as to interfere with his 
chimneys and flues, water tanks, and 
supply pipes. The position, therefore, is 
that the rear portion would be useless 
and probably dangerous to leave standing, 
but that the plaintiff is seeking to restrain 
its being pulled down, as thereby damage 
would be occasioned to the easements and 
appurtenances of his premises. 

There are other difficulties in the plain- 
tiff's way. If the front portion only of 
his premises is acquired, there must be a 
considerable time when he will be totally 
excluded from his premises by reason of 
the danger involved in pulling down, and 
when this is completed he will be cut 
off from access to the public street until 
the roadway and path can be formed and 
made into a fit state to throw open to the 
public. The defendants explained that 
they have to construct vaulte under the 
path, and to turn arches over them, and 
the headway above the arches where the 
men will be working is too low to allow 
of wooden gangways being placed in posi- 
tion so as to give temporary access to the 
plaintiff's shop over the heads of the 
workmen engaged. 

The plaintiff based his case upon this — 
that as the whole ground area proposed 
to be taken under the notice to treat was 
not intended to be thrown into the public 
roadway, the defendants must be re- 
stricted to the part actually intended to 
be so dealt with, as he was willing to 
convey that part only. In my opinion, 
the plaintiff has not any absolute right 
to restrain the defendants from taking 
more land than is intended to be actually 
dedicated to the public. The statute 
contemplates that they may take more: 



section 80 empowers the local authority 
to lay the sites of houses, walls, and 
buUdings, and also other lands, tene- 
ments, and hereditaments acquired by 
them, '' or so much thereof as they .... 
shall think proper, into the said streets 
or public places." Lord Chelmsford 
pointed out in Thomas v. Daw [l866] ^ 
that the words '*or so much thereof" 
must be construed to apply to houses as 
well as to lands, otherwise this absurdity 
would follow — that the Commissioners 
would be imperatively bound to lay the 
whole of the sites of the houses into the 
streete. Again, section 96 of the Act 
enables the local authority to re-sell 
lands purchased by them, after they have 
first been offered for sale to the persons 
from whom they were purchased. This 
also shews that the statute contemplated 
that they might take more land than the 
actual strip required for street widening. 

In my judgment, the question which I 
have to determine is whether the defen- 
dants have honestly and in good faith 
adjudged that the whole of the house or 
building No. 30 projecte into, or obstructs, 
or prevents them from altering, widening, 
or extending Piccadilly, and that the pos- 
session, occupation, and purchase of the 
whole of the house will be necessary for 
that purpose. That is the adjudication 
which the defendante have made, and I 
have arrived at the conclusion that they 
have done this in good faith, and that in 
their view the possession, occupation, and 
purchase of the whole building will be 
necessary to enable them to widen Picca- 
dilly as they propose. 

The position and dimensions of the 
building, the structural arrangement of 
its contente, the considerable portion of 
its site actually intended to be thrown 
into the public street, and the sub- 
division of the house into portions held 
for different terms, with the claim to 
chimneys and flues going up the full 
height of the building, and to a water- 
cistern at the top \7ith service pipes from 
it, all point to the wisdom and prudence 
of the course adopted by the defendante. 
With this, however, I am not concerned. 
If, however, it were necessary for me to 

(9) 36 L. J. Ch. 201, 204 ; L R. 2 Oh. 1,7 
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form a judgment as to whether the poB- 
seesion, oooupation, and purchase of the 
whole building were necessary to enable 
the defendants to widen Piccadilly to 
the extent proposed, I should decide that 
question in the affirmative. 

It was insisted by the plaintiff that, 
as a matter of law, the defendants could 
not take compulsorily more than the site 
intended to be thrown into the street, if, 
as was the case, he was wOling to part 
with that portion. Such a rule, if it 
existed, would be productive of the 
greatest inconvenience where a house is 
divided into different floors, which, or 
parts of which, are leased separately, and 
where some of the lessees might re- 
quire the whole of their interest to be 
purchased, while others took the opposite 
view and claimed to retain everything 
not intended to be thrown into the street. 
Moreover, such a rule would enable the 
owner of a very limited interest in a 
small part only of a house to require 
that part to be left, although the removal 
of the portion necessary to be pulled 
down might render the whole of the rest 
of the house perfectly useless. The lan- 
guage of the Act itself does not afford 
any support for such an argument. 

In Tevliere v. St, Mary Ahbot^8 Vestry ^ 
Mr. Justice Pearson put the case of a 
vestry taking so much of the buildings 
that the portion left was a mere wall, or 
a staircase and one or two kitchens, and 
said that it would be unreasonable as 
regards the owners for the vestry not to 
take the whole, and as regards the vestry 
to make them pay for all damage by 
severance. He certainly, therefore, took 
the view that if only a small portion of 
the building was left, not actually re- 
quired for the street, the owner would 
have no right to restrict the vestry to the 
portion intended for the street and to 
make the vestry pay compensation for 
severance. Again, in Gordon v. St. Mary 
AbbaU'a Vestry ^ it was said by the present 
Master of the Rolls : '* If a particular 
part of a house can be pointed to which 
the vestry, honafide^ find is the only part 
which obstructs the improvement, and 
that part is separable from the house, so 
that it can be removed without destroying 
the house as a house, then I should say 



that there is nothing to prevent the 
vestry from compulsorily taking that part 
only. If, on the other hand, the thing, 
in respect of which they form their judg- 
ment that it obstructs and is necessary to 
be removed, is so indissolubly linked with 
the whole fabric of the house that, in the 
opinion of the jury, it cannot be removed 
without practically destroying the identity 
of the house as a house, then I think the 
vestry are not entitled to say that < part 
thereof* only obstructs, or that *part 
thereof ' only is necessary to be removed 
for the purpose of the improvement. 
Under those circumstances, I am of opinion 
that the vestry could not stop short of 
taking the whole.'* 

In .the present case it is quite clear 
that the portion of the building which is 
necessary to be removed, to lay the site 
of it into the street, is so indissolubly 
linked with the whole fabric of the house 
that it cannot be removed without prac- 
tically destroying the identity of the 
house as a house. The identity is alto- 
gether gone when nearly two-thirds of 
the main building is removed and four 
upper floors are left as a mere shell with 
no means of access and no space to make 
one. Under these circumstances the 
defendants could not stop short of taking 
the whole. 

I may add that when once the conclu- 
sion of fact has been arrived at, that it is 
essential for the defendants to acquire the 
whole building for the purpose of widen- 
ing Piccadilly, the adjudication of the 
defendants to that effect does not become 
vUra vireSf nor can mala fides be attri- 
buted to the defendants because, before 
the date of the adjudication, an arrange- 
ment had been come to vdth regard to 
the re-sale of so much of the site of the 
building as was not required for street 
widening. So far as the plaintiff's inte- 
rest is concerned, this is subject to his 
right of pre-emption ; and upon the facts 
it is clear that the defendants are not 
putting in force their compulsory powers 
colourably only as regards street widening 
in respect of any part of the building. 
There is no ground for the contention 
that as regai^ the rear portion the 
ostensible purpose of the defendants is 
not the real one, and that the real por- 
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pose is to re*8ell the back portion to the 
hotel company. I am quite satisfied that 
the real purpose of the defendants, the 
purpose for which their compulsory 
powers are being used — ^honestly and 
banajide-'ia to acquire the whole build- 
ing for the purpose alone of street widen- 
ing. The result is that the action fails, 
and must be dismissed with costs. 



Solicitors— Mead & Sons, for plaintiff ; 
W. A. Blaxland, for defendants. 

IRepcrted hy W, Ivimey CooktEsq., 
BwrrUter-at'Law, 



LoBD Alvbbstone, C.J. ^ 
Lawbance, J. Symons V 

Ridley, J. \ b!keh 

1905. ^^^^*- 

Aug. 4. 

[74 L. J. K.B. 965.] 
Shipping— Collier Carrying Coed for 
the Na^ — King's Ship — Pikiage Duee — 
Merchcmt Shipping Act, 1894 (57 <£r 58 
Via. e. 60), 88. 591 and 7^1— Bristol 
Channel Pilotage Act, 1861 (24 db 25 
Viot, c. ococxxvi.), «. 35. 

A vesed oumed by his Majesty's Govern- 
mentj and appearing in &e Navy List, 
VHU exclusively engaged in going to and 
from various ports carrying cotU for the 
Navy. The appellant, the master of the 
vessel, held a Board of Trade certificate, 
and teas employed by the Devonport dock- 
yard authorities undef^the Admiralty. He 
was not an officer of the Royal Navy. The 
crew were engaged at the dockyard under 
articles of agreement. The respondent, a 
licensed pilot, at the request of the appel- 
lant, piloted the vessel into the port of 
Cardiff. Upon proceedings by the respon- 
dent against the appellcmtfor the recovery 
of the pilotage dues authorised by by-lav)S 
made pursuant to the Merchant Shipping 
Act, 1894, and the Bristol Channel Pilot- 
age Act, 1861, the magistrate gave judg- 
ment for the respondent for the amount 
claimed: — Held, that the vessel was a 
King's ship, and that the appellant was 
not liable for the payment of the pilotage 
dues. 



Case stated by the Deputy Stipendiary 
Magistrate for Cardiff. 

At a petty sessions holden at Cardiff 
a complaint was preferred by the respon- 
dent under the Merchant Shipping Act, 
1894, s. 591, and the by-laws made and 
confirmed by Order in Council pursuant 
to sections 582 and 583 of the Act, 
called <' Pilotage Rates, Bye-Lnws and 
Regulations for the Government of Pilots 
acting under the British Channel Pilotage 
Act, 1861," against the appellant for the 
recovery of the sum of 4/. 49. in respect 
of the following claim : 

1904. 

May 6. To pilotage of the ss. KharH 
from Penarth Roads to 
Boath Basin, Cardiff ..£110 

„ 6. To pilotage of same vessel 
from Roath Basin to 
Penarth Roads .... 1 1 

„ 12. To pilotage of same vessel 
from Penarth Boads to 
Boath Basin, Cardiff ..110 

,» 13. To pilotage of same vessel 
from Boath Basin to 
Penarth Boads .... 1 1 



je4 4 



The complaint was heard by the magis- 
trate on November 4, 1904, and ad- 
journed until November 12, on which 
date he gave judgment for the respon- 
dent for the amount claimed and lOl. lOs, 
costs. 

Upon the hearing of the complaint 
the following facts were proved or ad- 
mitted : 

The Kharki (net register tonnage, 
338 24 tons) is a coal vessel owned by 
His Majesty's Government. She is a 
collier exclusively engaged in going back- 
wards and forwards to various ports 
carrying coal for the Navy. She flies the 
Devonport dockyard flag, but not the 
Navy flag, and she does not carry guns. 
She is not registered under the Merchant 
Shipping Act, 1894, but has been sur- 
veyed by the Board of Trade in accord- 
ance with rule 1 of that Act. She 
appears in the Navy List under the head- 
ing list of small steam vessels, tugs, 4bc., 
employed on harbour service, and is there 
described : « Kharki s. Coal Vessel (Steel) 
1465 tons 1 H. P. 775 N. D. Devon- 
port." 
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The appellant holds a fioard of Trade 
certificate as master mariner, and is 
employed as master of the Xharki by 
the dockyard authorities at Devonport, 
under the Admiralty, and acts on in- 
structions received from the coaling 
officer at Devonport dockyard. He is 
' not an officer of the Boyal Kavy. The 
crew of the vessel were engaged at the 
dockyard under articles of agreement. 
Some of the crew are Navy pensioners. 

The respondent is a licensed pilot for 
the port of Cardiff, and at the request of 
the appellant he piloted the Kharki, on 
May 5, from Penarth Roads to the 
Boath Basin, Cardiff; on May 6 from 
the Boath Basin to Penarth Beads ; on 
May 12 from Penarth Beads to the 
Boath Basin; and on May 13 from the 
Boath Basin to Penarth Boads. 

Pilotage is not compulsory in the port 
of Card^. The dues charged by the 
respondent for the pilotage of the Kharki 
are the dues authorised by the by-laws to 
be charged for vessels of her tonnage. 
On the completion of each pilotage service 
rendered by the respondent, the appel- 
lant handed him a certificate. On May 20, 
1904, the respondent sent to the appel- 
lant a demand in writing for payment of 
the dues. 

By-law 2 of the ** Pilotage Bates, Bye- 
laws and Begulations for the Qovem- 
ment of Pilots acting under the British 
Channel Pilotage Act, 1861," made pur- 
suant to section 582 of the Merchant 
Shipping Act, 1894, and approved and 
confirmed by Order in Council dated 
May 20, 1903, provides : 

'* Every Licensed Pilot who may be 
employed to pilot any Ship or Vessel to 
any Dock, Harbour, or Basin in the Port 
of Cardiff, from any point in Penarth 
Boads, or vice veraa^ shall be paid accord- 
ing to the registered tonnage of such 
vessel a^ follows : 

"If 300 tons and under 300 tons, 

II. ur 

Section 591 of the Merchant Shipping 
Act, 1894, provides: 

" The following persons shall be liable 
to pay pilotage dues for any ship for 
which the services of a qualified pilot 
are obtained ; namely,— (a) The owner or 
master : (6) As to pilotage inwards, such 



consignees or agents as have paid or made 
themselves liable to pay any other charge 
on account of the slup in the port of her 
arrival or discharge : (c) As to pilotage out- 
wards, such consignees or agents as have 
paid or made themselves liable to pay any 
other charge on account of the ship in 
the port from which she clears out ; and 
those dues may be recovered in the same 
manner as fines of like amount under 
this Act, but that recovery shall not take 
place until a previous demand has been 
made in writing." 

Section 681, sub-section 2, provides: 

" Where under this Act any sum may 
be recovered as a fine under this Act, 
that sum, if recoverable before a Court of 
Summary Jurisdiction, shall, in England, 
be recovered as a civil debt in manner 
provided by the Summary Jurisdiction 
Acts." 

Section 741 provides : 

"This Act shall not, except where 
specially provided, apply to ships belong- 
ing to Her Majesty." 

On the part of the appellant it was 
contended: First, that the Kharki was 
a ship belonging to his Majesty within 
the meaning of section 741 of the Mer- 
chant Shipping Act, 1894, and that, inas- 
much as the Act neither makes provision 
for the application of section 591 to 
the King's ships nor confers power on 
the pilotage authority to fix dues for the 
pilotage of such ships, the appellant, as 
master of the Kharki, was not liable to 
pay the pilotage dues claimed, and the 
magistrate had no jurisdiction to adjudi- 
cate upon the claim; secondly, that by 
the common law the Crown is not liable 
for statutory dues or bound by any statute 
except where expressly bound therein ; 
thirdly, that the appellant was not legally 
responsible for the payment of the dues, 
because the services were ordered by him 
in his capacity as a public officer and an 
agent for the Crown, and the public 
revenue could not be reached by means of 
an action against him. 

On the part of the respondent it 
was contended : First, that section 741 
merely places King's ships on a different 
footing from other ships in that they are 
not liable to be proceeded against in rem, 
and that the section does not preclude an 
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action from being snooeesfully maintained 
against the master of a ship belonging to 
his Majesty in respect of tort or breach of 
contract ; secondly, that the Khaarki was 
not a ship belonging to his Majesty within 
the meaning of section 741, and that the 
appellant, as master, was therefore person- 
ally liable under section 591 to pay the 
dues claimed by the respondent. 

The magistrate was of the opinion that 
the Kkar& did not perform the services 
of a King's ship, but was a dockyard 
vessel or " yard craft " used exclusively for 
commercial purposes by the dockyard 
authorities at Devonport. He therefore 
held that she was not a ship belonging to 
his Majesty within the meaning of sec- 
tion 741 of the Merchant Shipping Act, 
1894, and that the appellant, as her 
master, was therefore liable under 
section 591 of the Act to pay the dues 
claimed. 

The question for the opinion of the 
Court was whether the magistrate came 
to a correct determination in point of law. 

The Attamey-Oeneral {Sir H. B. Finlay, 
K.C.) (W. WiUa with him), for the appel- 
lant. — The ship belongs to his Majesty. 
The proceedings are taken under sec- 
tion 591 of the Merchant Shipping Act, 
1894, but that enactment cannot apply 
to ships belonging to his Majesty, as the 
Crown is not specially mentioned in the 
section ; and by section 741 the Act does 
not, *' except where specially provided, 
apply to ships belonging to" his '^Majesty." 
The contention that that section merely 
protects the King's ships from proceed- 
ings in rem is wrong. It is a complete 
protection against all proceedings. This 
vessel was not used for commercial pur- 
poses, but was employed in the service 
of the Crown — Cargo ex Wooswng [l876V 
The Cyhde [i878] ^ is distinguishable. 
The vessels in that case were a steam-tug 
and a lifeboat belonging to Bamsgate 
harbour, but which had become vested 
by the Harbours and Passing Tolls Act, 
1861, in the Board of Trade. They did 
not, however, perform any of the services 
of her Majesty's ships. The Crown is 
not mentioned in the Bristol Channel 

(1) 1 P. D. 260. 

C2) 47 L.J. P. 86; 3 P. D. 8. 



FOotage Act, 1861. Under neither Act, 
therefore, can this vessel be liable to pay 
these pilotage dues. Further, the master 
is not personally liable — GidUy v. Pal- 
merakm (Lord) [1822].' 

Piokford^ K.C. {John Sofnkey and 
Herman Cohen with him), for the re- 
spondent. — This vessel cannot be con- 
sidered to be a King's ship. No doubt 
she belongs to the Government, but that 
was the case with the steam-tug in The 
CybeU,'^ and it was nevertheless held that 
the tug was not '' one of her Majesty's 
ships." But even assuming that the 
vessel is a King's ship, the master 
is personally liable because section 35 
of the Bristol Channel Pilotage Act, 
1861, imposes a personal liability for 
pilotage rates on the master ''of every 
vessel coming into or going out of the 
port." That must include the King's 
ships. It is suggested that the section 
means every vessel not belonging to his 
^liAJ^ty, but, if so, the same construction 
must be put upon section 31 imposing a 
penalty on pilots refusing to give their 
services when required, with the result 
that a ship belonging to his Majesty 
would not be able to enforce pilotage. 
[He cited Palmer v. HiOehineofi [i88i].^] 
The Attorney-General {SirR. B. Fintay, 
Z.C.), in reply. — With regard to the 
argument based upon section 31 of the 
local Act, an enactment conferring rights 
upon the Crown is not necessarily depen- 
dent upon precisely the same considera- 
tions as one imposing obligations upon it. 

Lord Alverstonb, C.J. — The point 
raised in this case is to my mind one of 
very considerable difficulty, and, though 
I have arrived at the conclusion that 
the appeal must be allowed, I feel that 
strong arguments can be urged in favour 
of the respondent's contention. I do not 
desire to comment unduly upon the view 
taken by the magistrate with reference 
to the particular use of this ship, but if 
he was of opinion that a different rule was 
to be applied because the particular ser- 
vices which this vessel was being employed 
in were what he called " commercial pur- 
poses," by which, I suppose, he meant 

(3) 3 Br. &B. 276. 

(4) 60 L. J. P.O. 62 ; 6 App. Ota. 619. 
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carrying coal to feed the Eing's ships from 
time to time, I cannot accede to that 
view. It seems to me that there was 
nothing commercial about that employ- 
ment. The facts shew, and the magis- 
trate finds, that the Kharki was being 
employed as a coal tender, and was used 
solely as a tender taking coal to the ships 
of the Navy. Unless, therefore, some dis- 
tinction can be dravm between one of his 
Majesty's ships performing a more digni- 
fied service and one performing, as this 
vessel was, a most useful but less dignified 
service, I do not understand the expres- 
sion '* commercial purposes." Now the 
vessel in question is clearly a King's ship 
— that is to saj, she comes within the 
exemption in section 741 of the Merchant 
Shipping Act, 1894. I think, therefore, 
in order to justify this conviction, it can 
only be supported on one of two grounds 
— either that a King's ship is liable to pay 
pilotage dues under the Bristol Channel 
Piloti^ Act, or that the master of any 
EZing's ship is personally liable, if he 
chooses to employ a pilot. I have come to 
the conclusion that the language of the 
Bristol Channel Pilotage Act is not suffi- 
cient to make the King's ship liable to 
pay the scale of dues contemplated by 
these by-laws. It seems to me that, 
whatever may be the rights and duties 
and obligations of pilots who are sum- 
moned to pilot the King's ships, it 
cannot be said, there being no express 
language, that there is a necessary impli- 
cation that the public revenue, by peti- 
tion of right, can be called upon to pay 
the scale of pilotage dues which has been 
imposed by the by-laws. In my opinion, 
for the purpose of creating a debt against 
the Crown in respect of the services ren- 
dered, the Bristol Channel Pilotage Act 
and the Merchant Shipping Act, 1894, 
combined are not binding upon the Crown. 
I have not overlooked the argument that 
so to hold may appear to deprive the 
Crown of certain rights, but I agree in 
the view presented by the Attorney- Gene- 
ral that the two questions are not neces- 
sarily dependent upon the same considera- 
tions. I can imagine the Crown getting 
the benefit of certain general enactments, 
by way of privilege, although it does not 
incur the obligations which would be 



created by being liable to certain other 
provisions. 

Then as to the other point — that the 
master is liable because he, as master, has 
ordered the pilotage — I do not think that 
that can be maintained. He is the master 
of a King's ship ; he acts as master on 
behalf of the Crown ; he is an agent in 
the ordinary sense of the word ; and there- 
fore, unless it was intended by clear im- 
plication that the obligation should be a 
personal obligation upon the master to 
pay, I think that the contention on behalf 
of the respondent goes too Hot; and it 
seems to me that, unless the King's 
ships are liable to pay the amount of 
the dues provided by the by-laws, there 
cannot be a contract based upon the 
statute which will make the master of 
the King's ships personally liable. To 
hold that there could be such a contract 
would be a direct contradiction of the pro- 
vision of the Merchant Shipping Act, 1894, 
exempting the Crown. In my opinion, 
the master of the King's ship is there 
on behalf of his Majesty, and the only 
way in which it can be suggested that any 
contract or obligation is created is in the 
way indicated in Palmer v. Hutchineonf* 
by shewing some ground for alleging a 
contract by the Crown which could be 
enforced by petition of right. I think, 
therefore, that this appeal must be 
allowed. 

Lawrancb, J. — I agree. 

Ridley, J. — I agree. The chief diflS- 
culty I have felt is upon the point raised 
upon the interpretation of the Bristol 
Channel Pilotage Act ; but it seems to mie 
that the right course is to hold that his 
Majesty's ships are not included in the 
provisions of the Act, as there is no special 
mention of them. 

Appeal attawed. 



Solicitors — Treasury Solicitor, for appellant; 
Stephens, David & Co., Cardiff, for respon- 
dent. 
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Aug. 10. J 

[74 L. J. K.B. 91G.] 

Funday — Exercising Ordinary Calling 
— Chipped'potato Dealer — ^^ Cook* a shop 
. . . for such as otherwise cannot be pro- 
mded" — Sunday Observance Act, 1677 
(29 Car, 2. c. 7), ss, 1 and 3. 

A tradesman in the course of his busi- 
ness ctU up and cooked or fried poiatofs^ 
sometimes alone and sometimes loiih futhy 
which he sold hot on his premises to the 
poorer ckuses, lie was charged unth exer- 
cising his ordinary calling by doing this 
on a Sunday : — Held, that his premises 
came within the exception in section 3 of 
the Sunday Observance ylc^, 1677, as being 
a ** coolcs shop ^*for such as otherioise could 
not be provided^ and that he was there- 
fore not liable to the penalty imposed by 
section I of the Act. 

Coso stated by the Justices of Black- 
burn. 

The appellant Bullen, ^ho was a 
chipped-potato dealer, was charged with 
having on January 22, 1905, the same 
being Sunday, unlawfully exercised certain 
worldly labour, business, or work of his 
ordinary calling, the same not being work 
of necessity or charity. 

It was proved that the appellant, in 
the course of his business, cut up and 
cooked or fried potatoes, sometimes alone 
and sometimes with fishy and that these 
articles had become a popular food with 
the working classes. The fi-ied potatoes 
and fish, together or separately, were 
served on the appellant's premises as well 
as off, and werei always sold warm. The 
customers, when supplied off the premisf s, 
often brought their own receptacles for 
the food, but were sometimes supplied in 
paper bags belonging to the appellant. 
On Sunday, January 22, 1905, the appel- 
lant was carrying on his usual business, 
there being customers both upon his 
premises eating the chipped potatoes, 
others who purchased articles of food and 
took them away in bags or basins, and 
some who ate the food in the street near 
th^ appel]ant*s shop. 



The appellant's premises were not 
licensed as a refreshment-house under the 
Refreshment Houses Act, 1860. 

It was contended for the respondent 
that the appellant had unlawfully carried 
on and exercised his business on. Sunday 
contrary to the provisions of the Sunday 
Observance Act, 1677,^ and that such 
business was not a work of necessity cr 
charity. 

For the appellant it was contended that 
the business so carried on by him on the 
day in question came within the excep- 
tion in section 3 of the Act as being a 
*' cook's shop," and that his customers 
were such as could not otherwise be pro- 
vided within the meaning of the section. 

The Justices being of opinion that the 
appellant's premises were not a "cook's 
shop," and that his business did not come 
within the exception in section 3 of the 
Act, convicted the appellant, but stated 
this Case for the opinion of the Court aa 
to whether they were right in so doing. 

S. Joyce Thomas, for the appellant. — 
The Justices were wrong in holding that 
the appellant's business did not come 
within the exception in section 3 of the 
Sunday Observance Act, 1677. His pre- 
mises are a " cook's shop." There being 
no definition in the Act of what is a 
cook's shop, the ordinary meaning must 
be given to the term, and in the diction- 
aries it is defined as meaning a place 
where all sorts of food prepared by cooks 
can be obtained— a definition which fits 
the appellant's premises. In Rex v. Cox 
[l7.'>9] ^ the opinion was expressed that 
the baking of provisions on a Sunday by 
a baker was within the exception in sec- 
tion 3 of the Act. In Hex v. Younger 

0) The Snnday Observance Acf, 1077, by 
section 1 provides {inter alia) "that no tra/len- 
roan . . . shall do or exercise any worldly 
labour, business or work of their ordinary 
callings, upon the Lord's Day, or any part 
thereof (woiks of necessity and chaiity only 
excepted)." 

iSection 3 : ** Provided, that nothing in this 
Act contained shall extend to the prohibiting 
of dressing of meat in families, or dre^Fing or 
selling of meat in inns, cooks' shops or victual- 
ling houses, for such as otherwise cannot bo 
provided. . . .*' 

(2) 2 Burr. 785. 

U 
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BULLEN V, WaBD. 



[1793]^ Buller, J., pointed out that the 
words of the statute are vague and in- 
de6niie, and it was held there that it was 
not a contravention of the Act for a baker 
to bake dinners for his customers on 
Sunday. Creppa v. Burden [i777],* which 
was referred to before the Justices, has 
no bearing on the discussion, the sole 
point in that case being whether a person 
could be convicted for more than one 
offence on the same day under the Act. 

J, R. Randolph^ for the respondent. — 
The Justices were right. Rex v. Cox^ 
was merely a decision that the baking of 
pies, &jc,y was not the ordinary calling of a 
baker, and therefore did not come within 
the Act. Rex V. Younger ^ only confirmed 
Rex V. Cox} For a baker to bake rolls 
on the Sunday is a contravention of the 
Act — Creppa v. Burden.^ On these 
decisions, therefore, it is a question of 
fact in each case whether there has been 
a violation of the statute. Assuming 
that fish may be '*meat" within the 
section, the question is, whether this is a 
*' cook's shop.'' The Justices have found 
that it is not, and unless the Court can 
say as a matter of law that it is, the con- 
viction cannot be interfered with. What- 
ever may be the expediency of the statute 
at the present day, the sole duty of the 
Court is to interpret and give effect to 
its provisions. 

Lord Alverstone, C.J. — I entirely 
agree with the observation of the re- 
spondent's counsel that we have only to 
interpret this statute, and that we are 
bound to give it the fullest meaning the 
words compel us to do. But when the 
language is couched in such general terms, 
then, as has been remarked upon this 
very statute, the Courts can give such 
decisions as the words admit of without 
imposing consequences which would be 
very serious. I should require very strict 
words to lead me to the conclusion that 
the present appellant has been guilty of 
an offence within the Act, having regard 
to the protection given by the words 
" cooks' shops," tfec, in section 3. 

In my opinion there was no evidence 
upon which the magistrates could come to 

(3) C Term Rep. 449. 

(4) 2 Cowp. 640; 1 Sm, L.C. (11th ed.), 651. 



any conclusion other than that the appel- 
lant's shop was a '* cook's shop" as con^ 
templated by section 3. I say that, because, 
after the words ''cooks' shops or victualling 
houses " there ate the words ** for such as 
otherwise cannot be provided." In Rex 
V. Younger^ it was put by Mr. Justice 
Buller that these are loase words, and 
they cannot possibly be said to be intended 
to give a definite and precise meaning 
beyond this, that they indicate what the 
class of cooking is that is permissible — 
namely, for people who cannot do it for 
themselves. While I do not think that 
the appellant's business can be strictly 
put as a work of necessity or charity, 
these words in section 1 of the Act cannot 
be overlooked in regarding the intention of 
the statute. It is found that the appellant 
cooked for the poorest classes, who came 
and fetched the food in dishes, always 
warm. Some ate it in the place and 
some in the street. It cannot be said to 
bo wrong because some ate it on their 
way home. We have an enunciation of 
the law in Rex v. Cox^ and Rex v. 
Younger ^ that this statute did not mean 
to prohibit the cooking of meat in the 
shop for poor people, and that to do so 
is not an offence within the statute. 
Counsel for the respondent has pressed 
us to say that we must construe " meat " 
as meaning flesh. That is not so. It 
would be ridiculous to say that, although 
a man may cook mutton, he must not 
cook an eel pie. I think that* in this 
case the only evidence before the magis- 
trates brought the trade carried on by 
the appellant within the protection of 
section 3. The conviction therefore must 
be quashed. 

Lawrance, J. — I agree. 

Ridley, J. — I agree. 

Appeal allowed. 

Solicitors— Thnirl wall & Son, agents for Read & 
Kastwood, Blackburn, for appellant ; Rawie, 
Johnstone k. Co., aj^ents for Carter & Crellin, 
Blackbarn, for respondent. 

[ Reported by J. S. Henderson, Esq., 
Barriiter-at'Lafc, 
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[IN THE HOUSE OF LORDS.] 
1906. •) West Ham Union 

June 30. July 3, 4. > v, Holbeach 
Aug, 4. ) Union.* 

[74 L. J. K.B. 868.] 
Poor Law — SeUUmeni — lUegitimate 
Child — ChUd under Sixteen — Residence 
of Unemancipated Child vnili Parent — 
Divided Parisli^ Act, 1876 (39 d: 40 Vict. 
e. 61), ea, 34 and 35. 

An iUegitimaU diild lived for three 
years with her mother and her mother's 
husband^ being still under sixteen at the 
end of t/te residence : — Held, that she had 
acquired her mother's settlement — by the 
Lord Chancellor on the ground that, the 
House having in Highworth and Swindon 
Union v, Westbury-on-Severn Union 
(59 L. J. M.C. 29 ; 14 App. Gas. 465) 
decided that part of the resid-ence under 
sixteen was available to make up a settle- 
mentj it followed logically that tfhe whole 
residence under that age would constitute 
a settlement; by Lord MACNAanTSN on 
the ground that the child! s mother took her 
husband^s settlement, and tliat the child 
followed her mother's settlement till site 
attained sixteen a'nd thereafter retained 
that settlemcTity the settlement thus acquired 
and retained ceasing to be a derivative and 
beeoming a statutory settlement under sec- 
tion 35 of the Divided Parislies Act. 1876. 

Decision of the Court of Appeal 
([1904] M.C. 197; 73 L. J. K.B. 607; 
[1904] 2 K.B. 121) affirmed. 

Appeal from an order of the Court of 
Appeal (Collins, M.R., Homer, L.J., and 
Mathew, L.J.), which aflSrmed an order 
of the King's Bench Division ( Lord Alver- 
stone, C.J., Wills, J., and Channell, J.). 
The question was whether an illegitimate 
pauper child was chargeable to the appel- 
lants' or to the respondents' union. 

The pauper George Ernest Neep was 
the illegitimate child of Emma Neep, and 
was born in the Holbeach Workhouse, in 
the respondents' union, on October 25, 
1899. Emma Neep, mother of the pauper, 
was the illegitimate child of Mary Ann 
Neep, and was bom in the parish of 
Tilney St. Lawrence, in the Wisbech 

* Coramt The Lord Chancellor (Barl of Hals- 
bury), Lord Macaaghten, and Lord Robertson. 



Union, on April 11, 1879. Mary Ann 
Neep married Alfred Frederick Chapman 
at Tilney St. Lawrence on December 23, 
1881. From June 27, 1890, to Sep- 
tember 7, 1893, Alfred Frederick Chap- 
man resided in the parish of West Ham, 
in the appellants' union, with his wife, for 
a term of three years, in such manner 
and in such circumstances in each of such 
years as would, in accordance with the 
several statutes in that behalf, render 
him irremovable therefrom and settled 
therein. From September 7, 1893, Alfred 
Frederick Chapman continued to reside 
in the parish of West Ham, and was in 
receipt of relief from the West Ham 
Union until his death on September 8, 
1894. His wife Mary Ann Chapman 
resided with him until his death. From 
September 8, 1894, Mary Ann Chapman 
continued to reside in the parish of West 
Ham and was in receipt of relief from 
the West Ham Union from September 8, 
1894, until November 28, 1895, when 
she ceased to reside in the West Ham 
Union. She died in the Poplar Union 
infirmary on October 14, 1896. From 
June 27, 1890, to July 28, 1893, Emma 
Neep, the mother of the pauper, resided 
with Alfred Fraderick Chapman and 
her mother Mary Ann Chapman in the 
parish of West Ham. in the appellants' 
union. On July 28, 1895, she went into 
service in the Poplar Union, and had 
since had no settled residence. On De- 
cember 3, 1901, the pauper then being 
resident at Long Sutton in the parish of 
Long Sutton, in the respondents' union, 
and having become actually chargeable to 
the common fund of the union, tho 
respondents obtained an order of Justices 
adjudging the pauper to be settled in the 
parish of West Ham, in the appellants' 
union, and ordering the appellants to 
receive and provide for such pauper 
according to law. This order was affirmed 
by the Divisional Court and the Court of 
Appeal. The question turned upon the 
construction of sections 34 and 35 of the 
Divided Parishes Act, 1876." 

(I) Divided Parishes Act, 1876, s. 34 : •• Where 
any person shall have resided for the term of 
three years in any parish, in such manner and 
under such circumstances in each of such 
years, as would in accordance with the several 
U3 
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June 30 ; July 3, 4. — Avory, K.C., aod 
Lfishf K,C. {Gruhbe with them), for the 
appellants. — Settlement depends on irre- 
movability, and in the case of children 
under sixteen is an inherited, and not an 
acquired status — Mitford arid Launditch 
Union v. Wayland Union [l889].*^ The 
child is only removable or irremovable 
when the parent is removable or irre- 
movable. It was held in this House in 
Jieigate Union v. Croydon Union [l889],^ 
and the other appeals decided with it, 
that a child under sixteen cannot acquire 
a settlement for itself, but retains the 
settlement of its parents — Dorchester 
Union v. Poplar Union [l888].* Thus it 
is common ground that the settlement of 
the mother, Emma Neep, must be ascer- 
tained in order to establish what is the 
settlement of the child, George Ernest 
Neep. The Court of Appeal have held 
that Emma Neep, by residence for three 
years with her mother, Mrs. Chapman, 
acquired a settlement in the appellant 
parish ; but by section 35 of the Divided 
Parishes Act, 1 876, no unemancipated child 
can acquire a settlement for itself — Man- 
cheater Overseers v. Onnskirk Union [\S9o\.^ 
The case is different where part of the 
time is when the child is under sixteen 

Btalutes in Ihat behalf render him irremovable, 
he &baii be deemed to be settled therein until 
he shall acquire a Hettlement in some other 
parish by a like residence or otherwise. ..." 

Section 35 : "No person shall be deemed to 
have deiived a feitlement from any other 
person, whether by parentage, estate, or other- 
wise, except in the case of a wife from her 
husband acd in the case of a child under the 
age of sixteen, which child shall take the 
settlement of its father or of its widowed 
mother, as the case may be, up to that age, and 
Hball retain the settlement so taken vntil it shall 
acquire another. An illegitimate child shall re- 
tain the settlement of its mother until such child 
acquires another settlement. If any child in this 
section mentioned shall not have aoqniied a 
settlement fur itself, or being a female shall 
not have derived a settlement from her hus- 
1 and, and it cannot be shown what settlement 
fuoh child or female derived from the parent 
v'ithout inquiring into the derivative settlement 
(tf such parent, such child or female shall be 
deemed to be settled in the parish in which he 
or the was bom." 

(2) 59 L. J. M.C. 9A ; 24 Q.B. D. 122. 

(3) 59 L. J. M.C. 29; H App. Cas. 4C6. 

(4) 57 L. .f. M.C. 78 ; 21 Q.B. D. 88. 

(5) 69 L. J. M.C. 103 ; 24 Q B. D 678. 



and part when it. is over sixteen. In 
that event the two periods can be taken 
together — Highv)orth and Stoindon Union 
V. Westbury-on- Severn Union [lS89].* 
Emma Neep therefore retained her 
mother's settlement, as she was illegiti- 
mate — section .35, paragraph 2. The 
mother never acquired any independent 
settlement. Thus Emma Neep's settle- 
ment was derivative, into which, by 
paragraph 3 of section 35, it is forbidden 
to enquire. The result accordingly is, by 
that paragraph, that George Ernest Neep 
is relegated to his birth settlement in the 
respondents' union. The word " person " 
in section 34 is confined to a person aui 
juris—per Lord Watson in Uighworth and 
Swindon Union v. Westbury-on-Sevem 
Union,^ approving the opinion of Lopes, 
L.J., in ifedway Union v. £edmin§ier 
Union [i888].^ Section 34 does not operate 
so as to confer a settlement on Emma Neep 
in the appellants' union. 

[They also cited Beg, v. St. Mary Arches^ 
Exeter [1862]/ Reg. v. Hlvet (Inhabitants) 
[1859],^ Scdford Union v. Manchester Over- 
seers [l8tf2],» Woolwich Union v. Ftdham 
Union [l905]J^ and, for the old law, Jieg. 
v. St. Anne, £lackfriars [l853].V'] 

Rawlinson, K.C. (C. B, MarrioU with 
him), for the respondents. — Emma Neep's 
mother, by living with her husband. Chap- 
man, for three years, acquired his status 
of irremovability, and her settlement was 
therefore in West Ham. Emma Neep her- 
self, by living with her mother, acquired 
what Erie, J., in Beg. v. Elvet {Inhabi- 
tants),^ called an " original " or " indepen-. 
dent" status of irremovability. In the 
Zato «/(mr?ia/ report the word is "original." 
That was under the Poor Law Removal 
Act, 1846 ; but the law has not been 
changed in that reppect, and Beg. v. 
Elvet (Inhabitants)^ has always been 
recognised as correct. Lord Watson's 
dictum in Highworth and Swindon Union 
V. Westbtiry-on-Sevem Union,^ that " per- 
son " in section 34 is confined to one who 

(6) 67 L. J. M.C. 129 ; 21 Q.B. D. 278. 

(7) 31 L. J. M.C. 77 ; 1 B. & S. 890. 

(8) 29 L. J. M.C. 17 ; 2 E. & B. 266. 

(9) 52 L. J. M.C. 34 ; 10 Q B. D. 172. 

(10) Ante, p. 157; 74 L. J. K.B. 666 ; [1905] 
2 K.b. 208. 

(11) 22 L. J. M.C. 137; 2 E. & B. 440. 
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is 8ui juris, is iDcorrect. Under the old 
law a child acquired a settlement by 
apprenticeship, and the dictum would in- 
volve the repeal of all the apprenticeship 
statutes. The result is that Emma Keep 
acquired the status of irremovability, and 
therefore a settlement in West Ham, by 
her residence with her mother from 1890 
to 1893. Under the old law this was 
held to be so in the case of a bastard in 
Bodenham Overseers v. St, Andrew's, Wor- 
cester. Overseers [ 1 853] . * ^ That was under 
the Poor Law Removal Act, 1834, s. 71, 
which is in effect the same as section 35 
of the Divided Parishes Act, 1876. An 
illegitimate child retains its mother's 
settlement both before and after the 
attainment of the age of sixteen. 

Lush, K,G., in reply. — Lord Watson's 
interpretation of section 34 of the Act of 
1876 i3 no mere dictum. It was expressly 
approved by Lord Fitzgerald and Lord 
Macnaghten — see also Lord Esher, M.R.'s 
comments on the case in West Derby Union 
V. Ateham Union [i889].'^ Reg, v. Leeds 
Union [1879] ** is in the respondents' 
favour, but was expressly overruled in 
West Ham Union v. St. Matthew's, Beihnal 
Green [i894].'* 

The House took time for consideration. 

Aug. 4. — The Lord Chancellor (Earl 
OF Halsbury). — In this c?ise, if it 
were res integra, I might be inclined to 
favour the view which counsel for the ap- 
pellants has urged upon us with so much 
ability. Indeed, I am not sure that 
I would not go further than he does 
and strive to bring back the meaning of 
the word " settlement " to the meaning it 
had when Bott and Lord Kenyon were 
its expositors ; but the statute, which has 
turned a status of irremovability into a 
settlement, has rendered such an effort 
impossible. The case of Reg, v. Elvet,^ 
expounded as it was by this House, 
decides the question here in debate. 
Rightly or wrongly, this House has de- 
cided that unemancipated residence could 
found a settlement in the Hightoorth Case.^ 
I see no answer to what the Master of the 

(12) 1 E. & B. 465. 

(13) 69 L. J. M.C. 17 ; 24 Q.B. D. 117. 

(14) 48 L.J. M.O. 12U; 4 Q.B. D. 323. 

(15) 63 U J. M.C. 97 ; [ISdi] A C. 230, 



Bolls pointed out — that, if a part of the 
residence while under sixteen may be made 
available to make up the settlement, what 
logic could be suggested that the whole 
residence under sixteen cannot do so also ? 
If that decision was wrong, we must abide 
by it till it is altered by an Act of Parlia- 
ment. I move, therefore, that the appeal 
be dismissed with costs. 

Lord Macnaghten. — ^The question pro- 
posed in the Special Case for the opinion of 
the. Court is whether Emma Keep, the 
mother of the pauper, acquired a settle- 
ment in West Ham under the Divided 
Parishes Act, 1876, ss. 34 and 35. The 
opinion of the Court of Appeal was in the 
affirmative. In tbe result of that opinion 
I agree. But I was much impressed by 
the argument of counsel as to the diffi- 
culties that may arise if it be held that an 
unemancipated child can acquire a settle- 
ment by residence no part of which is 
after emancipation ; and therefore, with- 
out expressly disagreeing with the view of 
the Lord Chancellor, I should be disposed 
to rest the case on section 35 rather than 
on section 34. Emma Neep was herself 
illegitimate. Her mother married after 
Emma was born, and derived from her 
husband a settlement in West Ham. 
Emma Neep resided with her mother and 
her mother's husband in West Ham, and 
therefore she took and followed her 
mother's settlement until she attained the 
age of sixteen. On attaining that age 
she retained her mother's settlement. 
But her settlement then, in my opinion, 
ceased to be a derivative settlement and 
became a statutory settlement — ^a settle- 
ment created for the first time by the 
second clause of section 35 of the Act of 
1876. And thus Emma Neep acquired a 
settlement, which was no longer a deriva- 
tive settlement, in the parish of West 
Ham. By the first clause of section 35 
all derivative settlements are abolished, 
with two exceptions. One is the case of 
a wife, which has no application to the 
present question ; and the other is the 
.case of a legitimate child under the age of 
sixteen. In the latter case the child on 
attaining sixteen retains the settlement 
which it had taken up to that age. But 
it iifxn no longer be a derivative settle* 
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ment^fopthe enactment expressly abolishes 
derivative settlements with the two excep- 
tions I have referred to. The correspond- 
ing result must, as it seems to me, 
follow in the case of an illegitimate child, 
though the provision is rather obscure, 
owing to its brevity. The practical effect 
of the second clause of section 35 is, says 
Lord Watson, to place illegitimate as 
nearly as may be on the same footing as 
legitimate children. 

LoBD Robertson concurred. 

Appeal dimiiisaed. 

Solicitors— Frederick E. Ililleary, forappellants ; 
Callard & Valliamy, for respondents. 

[Heported hy J. Eyre Thompaan, Esq,^ 
Jfarritter-at'Law, 



Divorce. ^ 

^^^^^][^^?;*^^«=' ^' ( e*^™ «• Smith. 
June 22. July 3. J 

[74 L. J. P. 113.] 
Divorce — Adultery and Desertion of 
Husband— Effect of Order Previously Ob- 
tained by Wife on the Ground of Desertion 
under the Summary Jurisdiction (Married 
Womm) Act, 1895 (58 d; 59 Vict, c. 39), 
s. 5, sub'S, (a). 

The provisions of section 5, sub-section (a) 
of the Summary Jurisdiction (Married 
Wom£n)Actf 1895, thcU an order of the Court 
of summary jurisdiction ^nade under Hie 
Act, thai the applicant is to be no longer 
bound to cohabit with her husband, is while 
in force to have the effect in ali respects of a 
decree of judicial sejmration, are to be read 
subject to this quaUficoition^ t/tat no order 
made under tlie Summary Jurisdiction Act 
can oust the jurisdiction of tJie Matri- 
monial Division of the High Court of 
JuMos, 

, An order of Hk/e Court of summary 
jurisdiction proceeding on the ground of 
desertion, which, under the Summary Juris- 
diction Act, need not continue for two 
years, is not to be taken into consideration 
by the High Court, in subsequent pro- 
ceedings before iU in determining wliether 
a state of things has in fact arisen sirwe 
the date of the order of the Court of sum- 
mary jurisdiction constituting desertion 



for two years under the McUrimonial 
Causes Act, 1857. 

Wife's petition for dissolution of 
marriage on ground of the adultery and 
desertion of her husband. 

Minnie Smith, the petitioner, was 
married to Arthur J. Smith, the re- 
spondent, on February 26, 1896. 

In January, 1897, the respondent sepa- 
rated himself from his wife and had never 
since cohabited with her, though she was 
at all times willing to cohabit with him. 
In consequence, on March 5, 1897, the 
present petitioner obtained from Justices 
an order under section 5 of the Summary 
Jurisdiction (Married Women) Act, 1895, 
with a provision that she should be no 
longer bound to cohabit with her husband 
— a provision defined by section 5, sub- 
section a, as having while in force the 
effect in all respects of a decree of judicial 
separation on the ground of cruelty — 
giving her the custody of the child, and 
ordering the husband to pay his wife lOs. 
per week. 

This order was further recognised and 
acted upon in 1903, when, under the 
provisions of section 7 of the Act, the 
amount payable under the order was 
reduced on application to the Justices to 
Qs, a week. 

The respondent was irregular in his 
payments under the orders, and had been 
imprisoned for default. On February 19, 
1905, he wrote that he did not intend to 
remain in England, and that he was living 
in adultery ; and as, on making enquiries, 
it turned out that since 1902 he had been 
living in adultery with another woman, 
this petition was then presented. 

[The learned Judge expressed a doubt 
as to how the necessary period for statu- 
tutory desertion under the Matrimonial 
Causes Act, 1857, could be said to run 
whilst the order of the Justices remained 
in force.] 

E. F. Bayfcrd, for the petitioner. — The 
object of the Summary Jurisdiction Act 
was to afford a cheap method of enabling 
31-used wives in humble circumstances to 
obtain financial assistance. It oould not 
have been the intention of the Legisla- 
ture to take away the wife's right in a 
proper case to come to this Court sub- 
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Smith v. Smith, Div. 

Bequently. A contrary construction is 
tantamount to licence to the husband to 
commit adultery. 

[He referred to Wood v. Wood [i887] * 
and Katf v. Kay [i904].*] 

Cur, adv. vuU. 

July 3. — Babgravb Deanb, J. — In this 
case I took time to consider my decision, 
and as an important question arises a? to 
the construction of the Summary Juris- 
diction (Married Women) Act, 1895, 
which has so flu* not been formally decided, 
I have consulted the President with a view 
to uniformity of decision. 

[The learned Judge, after recapitulating 
the facts and reading the Justices' order, 
continued :] The Justices do not find in 
terma that there was desertion in £Bict, 
though the form used states that the wife 
has complained of desertion. That is not 
material. The words of section 4 of 
the Act are : *' whose husband shall have 
deserted her, or whose husband shall have 
been guilty of persistent cruelty to her, 
or of wilful neglect to provide reason- 
able maintenance for her .... and 
shall by such cruelty or neglect have 
caused her to leave and live separately 
and apart from him." Then by section 5 
the Justices may upon proof of these 
matters make an order which " shall have 
the effect in all respects of a decree of 
judicial separation on the ground of 
cruelty." It does not say " on the ground 
of desertion." 

The wife now says: "My husband 
never came near me, and refused to live 
with me, and I have had to take proceed- 
ings against him to enforce his compliance 
with the order. I was ready and willini; 
to live with him all the time if he would 
live with me." No doubt the order was ^ 
in full force all the time, but jurisdiction 
to make that order had been conferred 
upon the magistrates merely by the fact 
that the husband had refused to live with 
his wife for about two months. Now it 
turns out that since 1902 the husband 
has been living in adultery ; but the wife 
did not know of that before, and there- 
fore had no complaint other than that 
she made before the Justices. That com- 
plaint suggested no ground for a judicial 

CI) 57 L. J. P. 48 ; 13 P. D. 22. 
(2) 73 L. J. P, 108 ; [1904] P. 382. 



separation, which under the Divorce Act 
is not granted for mere neglect, but 
may be grounded on desertion, which 
must be for two years. It cannot be the 
object of the Act of 1895 to enable magis- 
trates to make orders which this Court is 
bound to take cognisance of as ousting its 
jurisdiction ; and it could not be intended 
by that Act to extend, abridge, or alter 
the jurisdiction of this Court. I do not 
think that desertion in the sense of that 
Act is desertion that this Court can take 
cognisance of. What, for instance, is the 
effect on the husband ? The effect of a 
decree of judicial separation in this Court 
would be that he would be guilty of con- 
tempt of Court if he attempted to return 
to his wife while she desired to prevent 
him coming near her — a consequence 
which could not accrue in respect of an 
order by Justices. 

Here we have a manifest exception to 
the effects of a decree of judicial separa- 
tion, all of which, nevertheless, the Act 
says the magistrates' order is to have. 

The case is an illustration of the great 
desirability of the ample consideration by 
Parliament of the effect of its legislation. 

If an Act like this was intended to 
operate in lieu of and enlarge the powers 
of this Court, it is a remarkable cir- 
cumstance that the Matrimonial Causes 
Act, 1857, is not mentioned in the Act, 
much less repealed in any of its sections. 

What, then, am I to do with the case 
of this woman who has been deserted 
since 1897 ? Here is a man who never 
approached his wife, but continued to keep 
away from her and to commit adultery. 
I am forced to conclude that this decision 
of Justices is a nullity so far as concerns 
this Court, and was only intended to 
operate for her protection at the time 
when it was made. I think I can ignore 
it. 

The husband has been in fact away two 
years under such circumstances that the 
Court is, I think, entitled to find deser- 
tion established. I therefore, as there 
can be no possible doubt as to the adultery, 
grant a decree nut. 

Solicitors— Nicholson, Graham h Beesly, ap^ents 
for Hejgate k. James, Wellingboroagh. 

[Reported by R, M, Middletan, E$q., 
Barrister'at'Lafc, 
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Lord Alverstone, C.J. a ^^^ ^ jj^j,^„ 
l^:Zi'' Unoakoxhkk. 

, • . r J USTICE8 OF 

Cl'6. J ^'="'^^- 

[74 L. J. K.B. 922.] 

Way — Motor-car — R^fiual by Oumer of 
Car to give Drivers Nairn cr Addrsss — 
Conviction of Oumtr^Ornission of Allega- 
tion that Driver had Committed an Offence 
— Motor-cars (Use and Construction) 
Orders, 1904, Art. IV. rule %— Motorcar 
Act, 1903 (3 Edw. 7. c. 36), s. 1. 

2'he conviction of the owner of a motor- 
car under section 1, subsection 3 of the 
Motor-car Acty 1903, /or refusing to give 
the name or address of the driver of the 
car, must allege in terms that an offimce 
has beefh committed by tlie driver. It is 
notf however^ a condition precedent to Vie 
conviction of the owner under the svh- 
section that the driver should first have 
been ashed^ and should have refused to 
give, his name or address^ or have given a 
false name or address, 

Bule nisi for a certiorari to quash a 
conviction. 

An information was laid by a super- 
intendent of police against the Earl of 
Craven, the owner of a motor-car which 
on July 2, 1904, was driven upon the 
highway at Twyford, Berks, for having, 
after due notice had been given to him, 
unlawfully refused on August 4, 1904, to 
give the name and address of the person 
who was then and there driving the 
same, in order that proceedings might be 
taken against him under section 1 of the 
Motor-car Act, 1903,^ and rule 6 of 

(I) Motorcar Act, 1903. s. 1» sub-s. 1 : " If 
any person drives a motorcar on a public high- 
way recklcijsly or negligently, or at a speed or 
in a manner which is dangerous to the public, 
having regard to all the circumstances of the 
case, including the nature, condition and u?e of 
the highway, and to the amount of traflBc which 
aotaally is at the time, or which might reason- 
ably be expected to be, on the highway, that 
person shall be guilty of an offence under this 
Act." 

Sub-section 2 : " Any police constable may 
apprehend without warrant the driver of any 
car who commits an offence under this section 
within his view, if he refuses to give his name 
and address or produce his license on demand, 
or if the motor car does not bear the mark or 
markd of identification." 



Article IV. of the Motbr-cars (Use and 
Construction) Order, 1904.' 

It appeared from the evidence that on 
July 2, 1904, a gentleman who was driving 
a horse on the Bath road near Twyford 
held up his hand for the driver of the 
motor-car belonging to the Earl of Craven 
to stop, but that no notice was taken of 
this, though the horse shied ; that the 
car did not stop ; that it was going at a 
furious pace; that on July 31 a notice 
was served by the superintendent of police 
on the Earl of Craven *' that the name 
and address of the person who was driving 
your motor-car, A.O. 143, at Twyford, 
Berks, on July 2, 1 904, is required for 
the purpose of taking proceedings against 
him under section 1 of the Motor Car 
Act, 1903, and also under rule 6, 
Article IV. of the Statutory Rules and 
Orders, 1904, No. 315." This informa- 
tion not having been given, the summons 
was taken out against the Earl of Craven. 

At the hearing — the earl not being 
present, and an application by his solicitor 
for an adjournment being refused — ^tbe 
Justices convicted the earl, and imposed a 
fine of 10/. and costs. The conviction 
stated that '* The Honourable the Earl of 
Craven ... is this day convicted before 
this Court for that he being on July 3, 
1904, the owner of a certain motor car 
No. A.C. 143, which was then being 
driven upon the highway in Twyford, 
Berks, did unlawfully on August 4, 1904, 
after due notice had been given to him, 

Sub-section 3 : "If the driver of any car 
who commits an offence under this section 
refuses to give his name or address, or gives a 
false name or address, he shall be guilty of 
an offence under this Act, and it shall be 
the duty of the owner of the car, if required, 
to give any information which it is within his 
power to give, and which may lead to the 
identification and apprehension of the driver, 
and if the owner fails to do so he also shall be 
guilty of an offence under this Act.*' 

(2) Motor-cars ( Use and Construction) Order, 
1904, Art. IV. : " Every person driving or in 
charge of a motor car when used on any high- 
way shall comply with the regulations herein- 
after set forth ; namely ... (6) He shall on 
the request of any police constable in uniform, 
or of any person having charge of a horse, or if 
any such constable or person shall put up his 
hand as a signal for that purpose, cause the 
motor car to stop and to remain stationary so 
long as may be reasonably necesaary." 
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refuse to give the name and addre&s of 
the person who was then and there 
driving the same, such name and address 
being required in order that proceedings 
might be taken against him under sec- 
tion 1 of the.Motor Car Act, 1903, and 
rule 6, Article IV. of Statutory Rules and 
Orders, 1904 . . ." 

In his affidavit in support of the rule 
for a certiorari^ the Earl of Craven stated 
(inter alia) that he Verily believed that 
the demand made upon him was not 
jasti6ed in fact or in law, as the driver 
of his motor-car had not committed any 
ofience under section 1 of the Motor-car 
Act, 1903, and under rule 6, Article IV. 
of the Motor-cars (Use and Construction) 
Order, 1904; that no evidence was given 
that the driver had committed any offence 
as alleged, or that he had refused his name 
or address, or had given a false name 
or address ; and that the conviction was 
on the face of it bad because the applica- 
tion was made for alternative reasons, and 
was likewise bad for duplicity because it 
did not allege that the driver of the car 
had committed an offence under section 1 
of the Act, and did not allege that the 
driver had refused to give his name or ad- 
dresSy or had given a false name or address. 

CecU WaiUh shewed cause against the 
rule. — The contention on the other side 
is that under section 1, sub-section 3 of 
the Motor-car Act, 1903, the owner of a 
motor-car cannot be convicted for refusing 
to give the name or address of his driver 
unless the driver has himself refused that 
information or has given a false name or 
address. Such a contention is quite 
untenable. If it were to be upheld the 
sub-section would be quite nugatory, as 
the faster the car is being driven the more 
difficult it is to get from the driver his 
name or address. The information is 
required from the owner so that the 
driver may be identified. The sub-section 
creates two distinct offences — one which is 
committed by the driver and the other by 
the owner. Furthermore, certiorari is a 
diBcretionary remedy and ought not to be 
granted in the present case, inasmuch as 
the Motor-car Act itself by section 11, 
sub-section 2, gives a right of appeal in 
every case where the fine imposed exceeds 



twenty shillings. The proper remedy in 
this case, therefore, was by appeal to 
quarter sessions. 

Avory^ K.C, (Moreiby White with him), 
in support of the rule. — This conviction 
is bad on its £ace and should be quashed. 
It is. only when the driver of a car has 
committed an offence under section 1 of 
the Motor-car Act, 1903, that the owner 
can be called upon to give the driver's 
name and address. The conviction, in 
order to be good, ought to aUege that the 
driver has committed an offence ; and as in 
this case it does not do so, it is bad. The 
allegations in a conviction must be as 
precise as in an indictment — see per 
Ohannell, J., in Smith v. Moody [1902] ' ; 
see also Faley on Summary Convictiong 
(8th ed.), pp. 223, 224. The mere fact that 
some one wants to take proceedings against 
a driver is not an allegation that he has 
committed an offence under the section. 
It is clear that the owner cannot be called 
upon to give the name and address of his 
driver in respect of a breach by the latter 
of rule 6 of Article lY. of the Motor-cars 
(Use and Construction) Order, 1904. 
Furthermore, it is a condition precedent 
to proceedings against an owner under 
section 1, sub-section 3, that the driver 
has been asked and has refused his name 
or address, or has given a false name or 
address. That is the natuttil conatruction 
of the sub-section, in which the words 
'' and it shall be the duty of the owner," 
&o, must be taken to mean " thereupon " 
or <^ then it shall be the duty " &c. If 
the other construction were correct the 
second branch of the sub-seotion would 
have been given as a separate sub- 
section. The sub-section contains at 
least four different offences, and to make 
the present conviction good it should have 
alleged on its face that the driver had 
committed an offence under the section, 
naming it. As to the argument that the 
remedy by certiorari is not open to the ap- 
plicant for the rule, the answer is that eer- 
tiorari is a writ ex dehito justiiicB when the 
party applying for it is a party aggrieved. 

Lord Alvebstone, C.J. — ^I have with 
great reluctance come to the conclusion 

(3) [1903] M.C. 33, 27 ; 73 L. J, KJ3. 43 ; 
[i903] 1 E.B. 56. 
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tiiat this oonviction cannot be supported ; 
I say with great reluctance, because 
throughout the whole of the argument I 
could not help feeling that there were no 
merits in the matter. But the rule is 
well established that if a conviction con- 
tains matters of uncertainty it is bad. 

In this case the Earl of Craven was 
charged with not giving information which 
it was in his power to give, which might 
lead, to the identification of the driver of 
his motor-car. The first point taken was 
that the obligation of the owner of a motor- 
car in this matter does not arise until the 
driver of the car has refused to give his 
name or address ; in other words, that it 
was only a remedy in supplement of the 
power of the prosecutor to get the name 
from the driver. I wish to say that I do 
not construe the section in this way. As 
was pointed out during the argument, the 
language of the section ought to have been 
quite different if the Legislature meant 
what was contended for by counsel in 
support of the rule. We should not have 
found the word '' and " where it is in the 
section ; and, indeed, any such construction 
would render this enactment of no^efiect 
whatever. The words of the first part of 
section 1, sub-section 3, are: ''If the 
driver of any car who commits an offence 
under this section refuses to give his name 
or address, or gives a false name or 
address, he shall be guilty of fin offence 
under this Act." That is complete in 
itself. The sub-section then goes on to 
say, ^'and it shall be the duty of the 
owner of the car, if required, to give any 
information which it is within his power 
to give, and which may lead to the 
identification and apprehension of the 
driver, and if the owner fails to do so he 
also shall be guilty of an offence under 
this Act." Those words create a fresh 
offence and on the part of a different 
person ; and to say that the obh'gation of 
the owner is only to arise in cases where 
there has been a refusal by the driver 
would leave out of sight altogether cases 
which are likely to arise — namely, where 
the driver goes off as quickly as possible 
and gives no opportunity of asking his 
name. Thereforei upon the point that 
there has been no offence because the 
driver was not asked for his name, I 



am agaiiist the contention of counsel in 
support of the rule. 

The difficulty arises upon the allegation 
in the conviction (which follows the in- 
formation) that the owner of the car 
"unlawfully on August 4, 1904, after 
due notice had been given to him, refused 
to give the name and address of the 
person who was then and there driving 
the same, such name and address being 
required in order that proceedings might 
be taken against him under section 1 of 
the Motor Car Act, 1903, and rule 6, 
Article IV. of Statutory Rules and Orders, 
1904." I am not sure that there is not 
some objection to that on the ground that 
two offences are coupled together. At 
present I am not clear that the owner of 
the car could be compelled to give the 
information for a prosecution under 
rule 6 of Article IV., and I think that 
rather supports the argument of counsel 
in support of the rule. The offences are 
of a different kind. If, however, that 
stood alone, I am not sure if the convic- 
tion would be bad, but it does point to 
the main objection which arises on the 
words '' in order that proceedings might 
be taken against him under section 1." 
Looking at sub-section 3, and remember- 
ing that the owner is required to give the 
information to lead to the identification 
and apprehension of the driver, the 
identification and apprehension being only 
wanted for the purpose of taking pro- 
ceedings, the allegation is very nearly 
sufficient, but at the same time it is open 
to the view which was pressed upon us 
that it does not allege in terms that an 
offence had been committed ; and it is 
ambiguous, as tlie name might be wanted 
in order to consider whether proceedings 
should be taken or not. The more 
rational view might well be that the infor- 
mation was required to enable proceedings 
to be taken, as proceedings ought not to 
be taken unless an offence is alleged to 
have been committed, and therefore that 
what is said does amount to an allegation 
that an offence has been committed ; but, 
bearing in mind the salutary doctrine 
that a conviction must be certain in its 
allegations — must have the same amount 
of certainty as an indictment — I think on 
the whole it is safer to come to the con- 
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dusidn that this conviction does not 
sufficiently allege that an oflfenoe has been 
committed by the driver whose name was 
reqaired. For that reason, I think this 
rule must be made absolute. 

Kenmedt, J. — I agree. 

RiDLET, J.— I agree. 

Rule abMoltUe, 

Solicitors— Firih Sc Co., for role ; Snow, Fox k, 
Higginson, agents for Cave k. Wilson, 
Bracknell, Berks, against rale. 

[Reported hy J, 8, Henderton, Esq., 
JBarrisUr-at'Law, 



Lord AlverstonSi C.J.'v 

1905. 1 •^^^®- 

Aug. 2. J 

[74 L. J. K.B. 929.] 
Loeal GiwemmnU — " Common lodging- 
house** — CharitcMe Institution — No Pay- 
menl made by Persons Admiiied — London 
County Council {General Powers) Act^ 
1902 (2 Edw. 7. c. dxxiii.), PaH IX. 
ss, 46, 51 — Common Lodging-houses Act, 
1851 (U<^ 15 rtc<.o. 28),«. 12. 

ThefauA that a house^ used as a common 
lodging-house, is not carried on as a busi- 
ness/or the sake of profit, htU as a humane 
and charitable enterprise, no payment 
whatever being taken from those admiitedf 
does not prevent it from being a '* common 
lodging-house ** within the meaning of the 
Common Lodging -houses Act^ 1851, and 
the London County Council (General 
Powers) Act, 1902, and from being^ as 
such common lodging-h^mse, subject to the 
sanOary provisions of those Acts. 

Logsdon 17. Booth ([1900 M.C. 8; 
69 L. J. Q.B. 131 ; [1900] 1 Q.B. 401) 
and Logsdon v. Trotter ([1900] M.O. 53 ; 
69 L. J. Q.B. 312 ; [1900] 1 Q.B. 617) 
followed. 

Case stated by a Metropolitan police 
magistrate. 

On November 16, 1904, two informa- 
tions were preferred by the respondent 
Jones on behalf of the London County 



Council against the appellant Gilbert, 
charging that he, on November 1, 1904, 
at a house known as the Providence Bow 
Night Eefage, Crispin Street, Stepney, 
being a person having or acting in the 
care or management of the said house as 
a common lodging-house, did, contrary to 
the provisions of the Common Lodging- 
houses Act, 1851,^ when required by H, A. 
Jury, an officer of the local authority 
under the said Act, refuse to give him 
free access to the house or any part 
thereof, and that he did keep the house 
as a common lodging-house and receive 
lodgers therein without having applied 
for and obtained a licence under Part IX. 
of the London County Council (General 
Powers) Act, 1902.^ 

The following facts were proved or 
admitted at the trial. The appellant was 
the secretary and manager of the Provi- 
dence Bow Night Refuge and Home (an 
institution governed by a committee). 
The persons admitted to the house 
were destitute and of the very poorest 

Cl) Common Lodging Hoases Act, 1851, s. 12: 
" The keeper of a common lodging house, and 
every other person having or acting in the 
care or management thereof, shall, at all times 
when requir^l by any officer of the local 
aathority, give him free access to snch house or 
any part thereof." 

(2) London County Council (Qoneral Powers) 
Act, 1902, Fart IX. s. 4(i : ** The ConncU may 
within six months after the passing of this 
Act give notice to every keeper of a common 
lodging house in the county who shall then be 
registered under the Common Lodging Houses 
Acts 1851 and 185.S (hereinafter referred to 
as ' registered common lodging house keepers ') 
requiring him to make application in writing to 
the Council within one mouth after' receipt of 
snch notice or within such further period as 
the Council may prescribe for a license to keep 
a common lodging house in the county and to 
receive lodgers therein and such application 
shall specify the premises in respect of which 
application is made for such license and the 
number of lodgers proposed to be received 
therein. Such notice shall be given by leaving 
the same for each registered common lodging 
house keeper at his lodging house and may be 
in the form set out in the schedule to this Act 
or to the like effect.*' 

Section 51 : <* From and after the expiration 
of the period of notice to be given by the 
Council as aforesaid no person unless he shall 
have applied for and obtained a license un^er 
this part of this Act shall keep a common 
lodging house or xecdve lodgers therein/' 
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class, bub in other respects did not differ 
^rom-the class who habitually frequent 
the cheapest common lodging-houses. The 
persons admitted to the house were, 
while they were in the house, treated 
and dealt with in a manner similar to 
that in which the habitual frequenters of 
common lodging-houses are dealt with 
and treated. On the night of November 1, 
1904, about a hundred and fifty men 
and about seventy women slept in the 
bouse. The^ persons slept in bunks 
placed in open dormitories, each dormitory 
containing about seventy persons. Sepa- 
rate dormitories were provided for men 
and for women. Each person admitted 
was provided with supper and breakfast, 
these meals being taken by such persons 
together in oommon rooms. 

The house, which was clean, well 
kept, and well conducted, was known as 
" The Dormitory ** among those admitted 
to it and others of the same class, to 
distinguish it from the ordinary houses 
used by frequenters of common lodging- 
houses. 

No payment of any kind, direct or 
indix*ect, was made by or on behalf of 
any of the persons admitted. 

It was also proved that the appellant 
had not applied for or obtained a licence 
in respect of the house under sec- 
tion 46, Part IX. of the London County 
Council (General Powers) Act, 1902,^ 
and that an officer of the London County 
Council had been refused access to the 
house on November 1, 1904. 

It was contended on behalf of the 
appellant that the case was distinguish- 
able from the cases of Log$don v. BooU^ 
[1899]' and Logsdon v. TrotUr [1900],* 
upon the ground that those cases did not 
decide that a houso where no payment 
was made was a lodging-house, and that 
the expression *' common lodging-house " 
necessarily implied the letting and hiring 
of lodgings for payment, and necessarily 
excluded the present case, where there 
was no payment. 

On behalf of the respondent it was 
contended that the cases of Logsdon v. 
Booth ^ And Logsdon v. TroUer* governed 

(.3) [1900] M.C. 8 ; 69 L. J. Q.B. 131 ; [1900] 
1 Q.B; 401. 

(4) [1900] M.C. 53; 69 L. J. Q.B. 312; 
[1900] 1 Q.B. 617. 



the present case, and that, the Acts being 
sanitaty Acts, the words " common lodg- 
ing-house" must in the public interest 
include the present case, which was 
within the meaning of those Acts. 

The magistrate held that the case 
came within the decision of Logsdon v. 
Booth ^ and Logsdon v. Trotter,* and thiit 
the house in question was a '* common 
lodging-house '' within the meaning of the 
London County Council (General Powers) 
Act, 1002,^ and the Common Lodging- 
liouses Act, 1851.1 He therefore con- 
victed the appellant, but state4 this Case 
for the opinion of the Court as to whether 
upon the above fkcts he was right. 

Rickelts, for the appellant.— The ques- 
tion ii whether this house is a Udging- 
house. The term ''common lodging- 
house " is no more than a lodging: house 
with an adjective atteu:hed expressive of 
the class of people admitted. A payment 
is always implied in the term '* lodging- 
house.'' . If there had been no payment, 
the decisions in the cases of Logsdon v. 
Booth ^ and Logsdon v. Trotter* would 
have been different. 

[Lord Alvebstone, C.J. — It was de- 
cided in Logsdon v. Booth ^ that the fact 
that the house was not carried on for the 
purpose of making a profit' did not pre- 
vent it being a common lodging-house 
within the operation of the Acts. Is 
there any distinction between making a 
charge so small as not to make any pi*ofit 
and making no charge at all ?] 

The distinction lies in the term 
" lodging-house." One may lodge for 
nothing, bat not in a lodging-house. 
There is no definition of the term 
''lodging-house" in either of the Acts 
nnder which the informations were laid. 
In the Towns Improvement Clauses Act, . 
1847, 8. 116, a "public lodging house " 
is defined as follows : " Every house shall 
be deemed a public lodging house, within 
the meaning of this Act in which. per- 
sons are harboured or lodged for hire for , 
a single night, or for less than a week at 
one time, or any part of which is let for 
less than a week." There is nothing to 
shew that the woini "hire" was used 
exceptionally in this Act, which was 
intended to define the period rather than 
the hiring. There is also a definition 
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of a common lodging- house in section 91 
of the City of London Sewers Act, 1848^ 
which was repealed and re-enacted by 
section 10 of the City of London Sewers 
Act, 1851, as any public lodging-house, 
not being a licensed victualling-house,* in 
which persons are harboured or .lodged 
for hire for a single night or for less 
than a week at one time, or in which any 
room is let for hire to be occupied by 
more than one family at one time. The 
definition of the law officers cited by 
Lord Russell of Killowen, C.J., in Logsdon 
V. Boothf^ " that a common lodging-house 
was that class of lodging-house in which 
persons of the poorer class are received 
for short periods, and, although strangers 
to one another, are allowed to inhabit 
one common room,'' also implies that 
there must be a letting. 

[Lord Alverstoxe, C.J. — ^The question 
is whether the definition of a common 
lodging-house which was given by the 
two law officers, and which has been 
adopted in two cases, is a full and com- 
plete definition, or whether it makes any 
difference that no payment is taken from 
the persons lodged.] 

Ail the Acts make it a necesf^ry ingre- 
dient of a common lodging-house that 
there should be a letting ; and this is in 
accordance with the definition of a lodgiog- 
house given in the dictionaries. Murray 
defines it as '* a house, other than an inn 
or an hotel, where lodgings are let"; 
WthnUr explains the word as meaning '' a 
house where lodgings are provided and 
let.'' The meaniog sought to be given to 
the term 'lodging-house" by the respon- 
dent is not the meaning commonly given 
to it, nor the meaning adopted by Lord 
Russell of Killowen, C.J., in Logsdon v. 
Booth,^ The only reason why it is sug- 
gested that the word should have the 
meaning contended for by the respon- 
dent is because the Acts under which 
the proceedings were taken are sanitary 
Acts, and that it is for the public 
benefit that such houses should be sub- 
ject to supervision. But these Acts are 
penal, and their language ought there- 
fore to be strictly construed. If the 
respondent's contention is upheld, the 
logical conclusion will be that any one 
who permits a man to tleep in his kitchen 



in the winter time could be proceeded 
against for keeping a common lodging- 
house. 

Avory, K.C.^ and Ryde^ for the respon- 
dent, were not called upon. 

Lord Alverstong, C.J. — It has been 
very ably and strenuously contended that 
we ought to draw a distinction or corol- 
lary or deduction from the decision in 
the two cases of Logsdon v. BooUi ' and 
Logsdon v. TroUer,* and that we ought to 
say that if, ns a matter of flEU^t, no payment 
was made by any one of the guests 
admitted to this house, none of the provi- 
sions of the Common Lodging-houses 
Act apply. It seems to me that we 
ought not to fritter away the decisions in 
the two cases I have referred to. There 
had been a previous decision by Lord 
Coleridge, C.J., in Booth v. Ferrett [i89o] '* 
to the effect that if the undertaking was 
not carried on for gain it was not a common 
lodging-house, and therefore was not 
subject to the provisions of the Act. 
That decision, however, which would have 
materially assisted the argument for the 
appellant, was considered later by Lord 
Russell of Killowen, C. J., and the other 
Judges who were parties to the deci- 
sion in Logsdon v. Booth,^ and they 
came to the conclusion that the fact 
that the institution was a charitable 
one, and was carried on for religious 
and cliaritable motives and with no 
object of gain, was not sufficient to 
differentiate it from the case of lodging- 
houses which were not exempted from the 
provisions of the law. That was a strong 
case, because the Judges felt in that case 
that they were justified in overruling the 
previous decision. That was also further 
considered in the case of Logsdon v. 
TroUsTf* before Mr. Justice Channell and 
Mr. Justice Bucknill, to which our attention 
was called. If the question of gain had 
been thought to be a material distinction, 
then, of course, that decision would be an 
amply sufficient authority for the conten- 
tion on behalf of the present appellant. 

Once arrive at the conclusion that, 
however charitable the object, the ques- 
tion of gain has nothing to do with the 
case, I cannot see any distinction in 
(5) 59 L. J. M.C. 136 j 25 Q B. D. S7. 
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principle between a charitable house are identical, and that the magistrate was 

which is carried on for a very small pay- right in saying that those decisions were 

ment — ^a payment, it may be, for the pur- binding on him. I think therefore that 

pose of putting some check on the people this appeal must be dismissed. 

who come in, but not a payment which is 

to go into the pockets of the people by Laweance, J., and Bidlet, J., cot^ 

way of letting lodgings — and a house curred. 

where no payment whatever is made. 

I am quite sure that there will not be o,. .. «,i-j..r. ^*« .^^ii.«f . 
Au^ vui.A i.4.-«xi. 'i jf '1.1. Solicitors— Belloid & Coveney, for appellant ; 

the slightest attempt to interfere with y^ ^^ Blaxland. for res^ndentT 

the excellent work which is being done by 

this institution. But these are sanitary IReported hy F, Cowper, Etq.', 

Acts, and from the point of view of these BarrUter^at-Law, 

sanitary Acts I cannot myself think that 

we have any reason to differentiate this 

case from the two previous decisions, not- " 

withstanding the laudable nature of the 
institution in question. I thiAk the cases 



Digitized by 



Google 



INDEX 

TO THE CASES KEPORTED 

COKXBCTBD TTITH 

THE DUTIES AND OFFICE OP MAGISTRATES 

FOR THE YEAR 1005. 



ADUIiTEBATION. 
Sample— Puroliaso for Analysis— Bifision of 
Anielo Parehased.] — An inspector purchased 
foar penny packets of cream of tax tar, all of 
which bore similar labels, and, having^ mixed 
the contents together, divided them into three 
parts. One of these he delivered to the seller, 
another he retained, and the third lie sent to 
the county analyst for analysis: — Held^ that 
there had been a sufficient compliance with 
the requirements of section 14 of the Sale of 
Food and Drugs Act, 1875, and that it was not 
necessary that any single packet should have 
been divided into three parts. Maton v. Cow- 
Airy ([1900] M.C. 178; 69 L. J. Q.B. 667; 
[1900] 2 Q.B. 419) distinguished. Smitk v. 
Savage, 169— K.B. D. 



ABMY AND NAVY. 

Boyal Vaval Beierve— Making False State- 
ment— "Vaval service."]— The words ** naval 
service " in section 16 of the Naval Enlistment 
Act, 1853, do not include service in the Kojal 
Kaval Reserve. A person, therefore, is not 
liable to be proceeded against under that sec- 
tion for making a false statement on joining 
the Boval Naval Reserve. Westfutrpe v. 
Powley, 34— K.B. D. 

BY-LAW. 

See Local Ctovernmest ; Weights and 
Measuues. 



COMMON LODGING-HOUSE. 

See Local Government. 

COUNTY COUBT. 

^ee Master and Servant; Bates and 
Bating. 



CBIMINAL LAW. 

Prevention of Crnelty to Children— Statnto 
Dealing with Proeednre — Betroipeotive Opera- 
tion.]— Section 27 of the Prevention of Cruelty 
to Children Act, 1904, which substitutes a limit 
of six months for the three months mentioned 
in the second proviso of section 6 of the Criminal 
Law Amendment Act, 1885, deals with proce- 
dure only. Therefore, after the Act of 1904 
comes into operation a prisoner who previously 
committed an offence under section 6, sub- 
section 1 of the Criminal Law Amendment Act, 
1885, may, within the limit of six months from 
the commission of the offence imposed by seo* 
tion 27 of the Act of 1904, be prosecuted for 
the offence, although he committed it more 
than three months previously to the commence- 
ment of the prosecution, so that the limitation 
of time for commencing the prosecution im- 
posed by section 6 of the Act of 1885 is 
exceeded. Hex v. Dharma ; Rex v. Slater i 
Bex V. Hutchinson, 138~C.C.K. 

Crnelty to Child— Trial— Presence of Child in 
Court, when Veoessary.]— Section 16 of the 
Prevention of Cruelty to Children Act, 1894, 
has reference to the attendance before the 
Court of the child in respect of whom the 
offence is alleged to have been committed only 
for the purpose of furnishing evidence, and 
does not by implication require the attendance 
of the child in any case in which the presence 
or evidence of the child cannot be had or is 
not desired. Bex v. Hale, 1— C.C.It. 

Faliifieation of Aooonnti— Omitting and Con- 
curring in Omitting Material Partionlan from 
Book— Slips with Entries Omitted sent flrom 
Paris to London — Entries made by Employer in 
Cash Aeeonnt Book in London firom Biipt — 
Jurisdiction.] — The prisoner was employed in 
Paris to receive money on account of his 
employers in London. It was his duty to pay 
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money so received into a bank, to enter on 
slips an account of all such sums, and to send 
those slips to London. A cash account book 
was kept in London into which those slips 
were entered by one of the prisoner's em- 
ployers. The prisoner received varioos sums 
of money which he kept and intentionally 
omitted from the slips sent to London, know- 
ing that entries omitted on the slips would 
likewise be omitted from the cash account 
book kept in London, as they in fact were : — 
Held (Kennedy, J., and Chamnell, J., doubt- 
ing:), that the prisoner was properly con- 
victed under the Falsification of Accounts Act, 
1875, s. 1, of omitting and concurring in omit- 
ting the entries in the cash account book in 
LopdoQ, and that as the oifence was completed 
in.Londop, where the slips were received, the 
Court had jurisdiction to try the case. Rex v. 
Oliphant, 198~-C.C.R. 

Laroeny— Sale of Goodi— Frandalent De- 
livery of Goods. by Seller's Servaat to Pur- 
ehaser—Beceipt Given for Lets Quantity of 
Goods than those Actually Beliyered— No Iden- 
tiileatioB of Speoiflc Goods Stolen.]— A servant 
of the seller of residual metal products, in 
collusion with the prisoner, who was in the 
habit of buying from the seller the residual 
metal products, sold and delivered to the pri- 
soner 32 tons 13 cwt of the residaal metul 
products, but only entered againet him in the 
seller's books 31 tons 3 cwt., and charged him. 
with the smaller amount only. *There was no 
evidence of any contract between the seller or 
any agent of the seller and the prisoner for the 
sale of the goods other than the fraudulent 
delivery of the larger quantity of goods by the 
seller's servant to the prisoner. The prison&r 
was charged on an indictment with the larceny 
of 1 ton 10-cwt. of residual metal products, and ' 
was convicted : — Held, that, as there was no 
contract between the seller or any agent on 
hi^ behalf and the prisoner by which the pro- 
perty in the goods passed to the prisoqer, he 
was properly convicted of larceny, although it 
was not possible to say which 1 ton 10 cwt. 
out of the 32 tons 13 cwt. had been stolen, 
and there was therefore no proof of the theft 
by the prisoner of any specilic goods. Jiex v. 
ndeindl, 2i8~C.C.R. 

Larceny— Manaver of Company — ITnlawful 
Piiblieation of False Statements — Person 
Managing Affairs of Company— IHreotion to 
lory.j^A person who in' fact manages the 
affairs of a limited company is a manager 
within the meaning of section 84 of the Larceny 
Act; 1861— although he mky not have been 
appointed to the office under the Companies 
Act, 1802 — and is therefore liable to be con- 
victed under that section of unlawfully making, 
circulating, and publishing written statements 
false to his knowledge, with intent to induoo 
petsotas to become shareholders in the company. 
Mex V. Ian-ton, 89— O.C.U. 



Xvidenoe— Indecent Aisanlt— Particolars of 
Complaint ^ Statement made in Answer to 
Question ^ Admissibility.]— In support of a 
charge of rape or an offence of a similar class, 
but only in such cases, a statement in the nature 
of a complaint made by the proseoutriz to a 
third person, not in the presence of the accused, 
may be given in evidence, whether proof of 
non-consent is or is not a material element in 
the charge under investigation, provided such 
statement is shewn to have been made at the 
first opportunity which reasonably offered itself 
after the commission of the offence, and has 
not been elicited by questions of a leading and 
inducing or intimidating character. The Judge 
ought, however, to inform the jury that the 
statement is not evidence of the facts com- 
plained of, and must not be regarded by them, 
if believed, as other than corroboration of the 
prosooutriz*s ciedibility, and, where consent is 
in issue, of the absence of consent. Jitx v. 
Oibome, 105— C.C.R. 

Where the statement has been made in 
answer to a question— and the fact that it has 
been so made does not, of itself, render it 
inadmissible as a complaint— it is for the Judge 
in each case to determine whether the character 
of the question put, as well as the other cir- 
cumstances, cuch as the relationship of the 
qoestioner to the prosecutrix, is such as to 
render the statement inadmissible. Reg, v. 
Lillyman (G5 L. J. M.C. 195; [189G] 2 Q B. 
167) discussed, lb. 

Evidence- Croii-ezamination of Prisoner as 
to Previous Conviction— Defence Involving 
Imputations on Witness for Prosecution.]— The 
prisoner and the warehouseman of a firm were 
. tried on a charge of stealing certain cq>per 
from the works of the firm. The warelioase- 
man, who had offered to sell the copper to the 
prisoner, brought it out of the works and 
handed it over to the prisoner, who was then 
arrested. The warehouseman pleaded guilty. 
The prisoner alleged in defence that he was 
acting under the instructions of a police- 
sergeant. The sergeant, who was a witnens for 
the prosecution, admitted in croes-examination 
that he had been friendly with the prisoner for 
some months; that he gave the prisoner 
instructions that if anyone asked him to buy 
any metal in doubtful circumstances, not to 
buy, but to let the sergeant know, and, if pos- 
sible, to get a sample ; but he denied that he 
had any connection with the prisoner in regard 
to the robbery in question. The prisoner gave 
evidence in support ofjiis defence. He was 
asked in cross-examination whether he ha<l 
ever been convicted, and, the question not 
being objected to by his counsel, he answ^reil 
in the alMrmative. The answer was allowed to 
go to the Jury, who returned a verdict of 
guilty '.—Held, that tlie nature or 'conduct of 
the defence was not such as to involve impotn- 
tions on the character of the sergeint as a 
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witDQM for the prosecution within the meaaiog 
of section I (/) (ii.) of the Criminal Evidence 
Act, 1898, and therefore that the prisoner ought 
not to havo been asked or required to answer 
the question as to his previous conviction ; and 
that, as the evidence had been allowed to go to 
the jury the <x>nviction must be quashed. Hern 
y. Bridgitater, 31— C.C.R. 

The Court will not as a matter of course 
quash a conviction on the ground that the 
prisoner has been improperly asked in cross- 
examination whether he has been previously 
convicted, and has answered in the affirmative, 
if it appears that the prisoner's counsel allowed 
the question to be answered without objection. 

ladietment^Charge of Previeat Conviotion 
—Arraignment upon the Whole Indiotment.]— 
Ihe prisoner was charged in the first count 
of an indictment with the misdemeanour of 
attempting to commit a larceny ; in the second 
count, which dealt with the same facts as 
in the iir8t count in an alternative manner, 
with an offence under section 7 of the Preven- 
tion of Crimes Act, 1871, after two previous 
convictions; and in the third count, with a 
previous conviction for felony. At the trial he 
was called upon to plead to the whole indict- 
ment in the tirst instance, and, after pleading 
'•Not guilty," was convicted: — Held, upon a 
writ of error, that the provisions of section 116 
of the Larceny Act. 1861, were quite general, 
and not confined to oflfences under tlmt Act, 
and that section 9 of the Prevention of Crimes 
Act, 1871, did not affect their generality, and 
that as the arraignment did not comply with 
the requirements of section lUi it was there- 
fore bad, and the conviction must be quashed. 
FoiHlkner v. Regem, 150-K.B. D. 

DISTRESS.— See Rates and Rating. 

BCCIiESIASTICAL LAW. 

*• Brawling **— Beading ProUst against Can- 
didate for Ordination— Allegation of Impedi- 
meat of Doetriaal Nature— ** Votable crime" 
er «• Impediment."]— A mere allegation that a 
ci^didate for priest's orders has been a party to, 
or taken part in, the service in a church • 
in which breaches of prescribed ritual have 
taken place does not constitute a "notable 
Clime" or *' impediment" within the meaning 
of tho«e words in the Service for the Ordering 
of Priests in the Book of Common Prsycr. 
Jttnnt v. St. Pauti Dean and Chapter, 142— 

K.a D. 

Bcetor*s Bate.]- -See Rates aid Ratiko. 

ELECTBIO LIGHTING. 

Laying of Eleotrlo Lines by Operatori— Be- 
quirement by Neighbouring Owncri^-roftnlt of 



Operators in Complying with Beqairament— 
Arbitration— Award of Full Compensation — 
Snbfeqneat Liability to Penalty.]— Though 
operators who have made default in complyinir 
with any of the requirements of seotion 18 of 
the schedule to the E'cctric LightUig (Clauses) 
Act, 1899, have made full compensation to an 
owner affected thereby, in arbitration proceed- 
ings pursuant to the section, they are not in 
consequence necessarily relieved from being 
made subsequently liable in summary proceed- 
ings to the penalties imposed by the section. 
CitepHow Oa» and Coke Omtumers Co* v. 
Ciirp$tow Electric L»yht and Pjjter 6(»., 
24-K.B. D. 

Validity of Convletion Imposing Penalty and 
als3 Daily Penalty.]— Operators who have 
made default in complying with any of the 
requirements of section IS of the schedule to 
the Electric Lighting (Clauses) Act, 1899, are 
on conviction for such default, under sub-sec- 
tion 5 of that section, primarily liable only to 
the penalty imposed by that sub-section, and 
not to the additional daily penalty until after 
such conviction; but a conviction for such 
default which adjudges the operators to pay 
both the penalty and the dally penalty is not 
invalid in its entirety, but only a^ to the daily 
penalty. Ih, 

Summary Proeeediags— Limitation of Time 
for Making Complaint — Time of Matter of Com- 
plaint Arising.]— On October 2, 1903, a gas 
company wrote to an electric light company 
who were laying down new electric lineii, mak- 
ing requirements pursuant to section 18 of the 
iichedule to the Electric Lighting (Clauses) Act. 
1899, for protecting from injury and securing 
access to the mains of the gas company. ThH 
work of laying the electiic lines was finished 
on October 31, 1903. The electric light com- 
pany disputed the reasonablenestt of the re- 
quiiements, and the differences between the^ 
two companies were referred to arbitration 
under the section. By his award dated Feb- 
ruary 12, 1904, the arbitrator found that the 
electric light company did not conform with 
the requirements, and that the electric lines 
bad been laid in undue proximity to the gan 
mains, which were more liable to injury and 
difficult of access by reason of such proximity, 
and he awarded the gas company compensa- 
tion. On. April 20, 1904. the gas company 
again called upon the electric light company 
to comply with the requirements. On May 31, 
1904, the gas company made a complaint 
before the Justices that **on and since the 
2nd day of October, 1903," the electric light 
company had made default in compl> ing witli 
Fection 18 of the schedule to the Act, in that 
they had not conformed with the requiremenis 
of the gas company. The Justices convicted 
the electric light company of the offence alleged 
in the complaipt, and imposed upon them, in 
respect thereof, the penalty ^f 1/. menrioned 
X 
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in the section! On a Case stated by the Jus- 
tices, — Held^ that the conviction was valid, the 
complaint having been made within six months 
from tlie time when the matter of complaint 
arose, as required by section 11 of the Summary 
Jurisdiction Act, 1848. lb. 



PA.CTOBY,— See Master and Servant. 



FOOD- 

irnioand Food— Meat ** deposited for the 
porpoBo of sale"— No Ezpoiore for Sale.]— A 
person who deposits for the purpose of saio 
upon the premises of a third person unsound 
meat intended for the food of man is not liable 
ti ihe penalty imposed by section 117 of the 
Public llcalth Act, 1875, as amende<l by sec- 
tion 28 of tlic Public Health Acts Amendment 
Act, 18^)0, if there has been no exposure for 
sale of such unsound meat. Harlow v. Tflrrett 
(60 L. J. .M.C. 104 ; [18911 2 Q.B. 107) followed. 
Jf'irth V. AfoPhail, 14G-K.B. D. 

Adnlteration.]— See Adulteratiost. 



HACKNEY CARRIAGE. 

lioenee— Light Railway.] —A carriage similar 
to a tramcar, and used to carry passengers at 
separate fares over a light railway by virtue of 
piovisional orders made under the Light Kail- 
wa}s Act, 1896, is not a hackney carriage 
within the meaning of the Town Police Clauses 
Act, 1847, and the proprietor so using such a 
carriage does not commit the olfence, under 
section 45 of the Act of 1847, of permitting the 
carriage to be used as a hackney carriage 
plying for hire without having obtained the 
licence required by section 37 of that Act. 
Yorkihire Electric Tramways v. £llis, 69— 
K.B. D. 

HIGHWAY. 

Cbstraotion — Beeonitmotion of Tramway 
under Statutory Powori — Damage Arising 
therefrom — Liability of Independent Coa- 
traetor.] — In converting a tramway system 
from horse traction to electrical driving power, 
the alterations were carried out in such a way 
as to be an obstruction to a highway. The 
alterations were so carried out with a view to 
maintain a continuous service of tramcars on a 
double set of rails, but there was no obligation 
to do so. The statute under which the altera- 
tions were made contained a clause, "Subject 
to the provisions of this Act, tlie council, for 
tl>e purpose of working the tramways by elec- 
trical power . . . may exercise the following 
powers (that is to say) : . . . they may recon- 
struct or make such alterations of tlie tram* 
wa} B, and may execute all such works on or in 
connexion therewith, in over or under the 
streeu or roads in which the same are laid, as 



may be necessary for adapting the same tb be 
so worked":— J/W<{, that the clause ,did not 
authorise tho obstruction to the highvi^ay, iQas- 
much ss the works constructed were not works 
necessary for adapting the tramways to be 
worked by electricity. Tilling, Lim. v. Dick 
Kerr ^ Co., 81 — Warrington, J. 

Sstraordinary TraAo— Limitation of Time 
— Aetion against Pnblie Authority— Aetion to 
Beeovor Ezpensos Oceaii9nod.]~Ia, an action 
against a public authority to recover the ex- 
penses of extraordinary traffic, where the 
damage has been done by contractors under a 
contract to deliver stone to the public autho- 
rity within their borough in connection with an 
imptoveuiont scheme which is in course of 
execution by the- public authority, the period 
within which such an action mu;»t be brought 
is, by the Liocomotives Act, 1898, s. 12, 
sub-s. 1 (Ji), twelve months • from the date 
when the damage was done, or six months 
from the completion of the work under the 
contract by the contractors to deliver the 
stone (whichever period is longer), but not six 
months from the completion of the entire im- 
provement scheme. Kent County Council v. 
Folkcitone C<trporation,7-k — C.A. (I£.B. D.) 

SiTersion— Noticei at Eaeh End of BiTortod 
Highway— Period of Pnblication.]^It is not a 
condition precedent to the granting of a cer* 
tiflcate by Justices under section 85 of the 
Highway Act, 1835, that, before an order can 
be made for the diversion of a highway, the 
notices directed by that section to be affixed at 
each end of the highway propoeed to be 
diverted should be so affixed for four consecu- 
tive weeks — that is, for the full period of 
twenty-eight days, after the Justices have 
viewed such highway. Jtex v. Kent Justices, 9 
— C.A. (K.B. D.) 

— Certifleate of JnsUees — VaUdity.] — The 
Justices who give the certificate need not be 
the Justices to whom the original application 
was made. lb, 

— Consent of Landowners.]— The consent in 
writing of the owners of the land throagU which 
the diverted highway is t^ pass need not be 
recited in the certificate. lb. 

Highway or Main Bead— Betaining Walls— 
County Cennoil— Liability to Bepair— Deolara- 
tion— Kandatory Order.]— A county council is 
not, by virtue of the Local Government Act, 
1888, under any direct liability to repair retain- 
ing walls by the side of a main road. Att.'Oen, 
V. Staffordshire County Council^ 36— Joyce, J. 

The liability of a road authority to repair a 
highway, whether at common law or by statute, 
is general ; and the Court will not, either by 
declaration or mandatory order or otherwise, 
prescribe what particular works or repairs are 
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neoessaiTt or whether any pattienlar work or 
reptairs be necessary for the maintenance of 
the road. lb. 

Qvatre, whether there be any legal liability 
to repair a highway upon any one other ihau 
the inhabitants of the parish. lb. 

Motor-car— Befusal by Owner of Car to give 
Driver's Name or Address — Conviction of 
Owner— Omission of Allegation that Driver 
had Committed an Offence.] — Tbc conviction of 
the owner of a motor-car under section 1, 
sub-section 3 of the Motor-car Act, 1903, for 
refusing to give the name or address of the 
driver of the car, must allege in terms that an 
ofTence has been committed by the driver. It 
is not, however, a condition precedent to the 
conviction of the owner under the sub-section 
that the driver should first have been asked, 
and should have refused to give, his name or 
address, or have fiivon a false name ur address. 
Mex V. Hankcy, 280— K.B, D. 



HUSBAND AND WIF£. 

See Justice ob' the Peace. 



JUSTICE OF THE PEACE. 

Limitation of Time for making Complaint.]— 
See ELECTiiic Liqiitikg. 



Befntal to State Case— Beeogniiance— Bale 
Absolute to State Case— Death of Surety and 
Bankruptcy of Appellant— Necessity for Fresh 
Becognisance.] — The applicsnt, tigninst whom 
an order had been made under the London 
Building Act, 1894, applied to the magistrate 
to state a Case for the opinion of the High 
Court. The magistrate refused to state a Case, 
whereupon the applicant entered into a recogni- 
sance with a surety under section 3 of the 
Summary Jurisdiction (Appeals) Act, 1867, and 
then applied to the High Court for, and ob- 
tained, a rule calling upon the magistrate to 
'Shew cause why he should not state a Case, 
and this rule was afterwards made absolute. 
Between the date of the application fur the 
rule and the date when it was made absoluf.e 
the applicant was adjudicated bankrupt, and 
his surety died. The magistrate, having refused 
to deliver t ho Case unless a fresh recognisance 
was entered into, — Jldd^ that the recognisance 
already entered into was still valid, that a fresh 
'recognisance was not required under section 5 
of the Summary Jurisdiction (Appeals) Act, 
1857, and that the magibtrate must deliver the 
Case. Mex v. Kaitle; LUit^ JL'x parte, IIG — 
KB. D. 

Summary Jnrisdietion (SZarried Women) 
Act, 1S96 — Practice.]— it is the duty of Jus- 
tices on determining applications under the 



Summary Jurisdiction (Married Wumen) Act, 
1895, to state the reasons for their decision, 
and of their clerks to furnish on application by 
the parties an adequate note of the evidence 
taken on the hearing uy the Justices, in order 
that the Divisional Court of the Probate, 
Divorce, and Admiralty Division, the appellate 
tribunal constituted by section 11 of the Act, 
may be enabled to deal adequately and properly 
with appeals. The proper practice in this re- 
spect, an laid down in Cobb \. Cobb ([1900] 
M.C. 106; 69 L. J. P. 52; [1900] P. 145), re- 
stated and affirmed. liarher v. Barker ^ 1 7 1 — P. 

— Divorce— Adultery and Desertion of Husband 
—Effect of Order Previonsly Obtaiaed by Wife 
on the Ground of Desertion.]— The provisions 
of section 5, sub-section (a) of the Summary 
Jurisdiction (Married Women) Act, 1895, that 
an order of the Court of summary jurisdiction 
made under tho Act, that the applicant is to 
be no longer bound to cohabit with her hus- 
band, is while in force to have the effect in all 
respects of a decree of judicial separation, are 
to be read subject to this qualification, that no 
order made under tho Summary Jurisdiction 
Act can oust the jurisdiction of the Matri- 
monial Division of the High Court of Justice. 
Sntith V. SinutK 278 — Bargrave Deane, J. 

An order of the Court of summary jurisdic- 
tion proceeding on the ground of desertion, 
which, under the Summary Jurisdiction Act. 
need not continue for two years, is not to he 
taken into consideration by the High Court, in 
subsequent proceedings before it, in deter- 
mining whether a state of things has in fact 
arisen since the date of the order of the Court 
of summary jurisdiction constituting desertion 
for two years under the Matrimonial Causes 
Act, 1857. lb. 

Appeal to Quarter Sessions —Sum Adjudged 
to be Paid— Fine and Costs.] — A person who is 
adjudged to pay a fine under ihe Motor Car Act, 
1903, has under section 11, sub-section 2 of tiie 
Act the right to appeal where the fine, taken 
by itself, exceeds 20*., but any costs which he 
may bo ordered to pay cannot be taken into 
considcnition in calculating the amount of the 
line for the purpose of ascertaining whether he 
has the right of appeal. Jiex v, No^iB, 
189— K.B. D. 

—Vest Practicable Sessions.]— See Bating. 



LANDLORD AND TENANT. 

Oee Master akd Seivant. 

LICENSING LAW. 

Renewal — Report by Justices to Quarter 

Sessions — Service of Notice upon Applicant— 

Manner in which Hearing of Application is to 

be Conducted.]— Where Justices are about to 

X2 
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consider whether the renewal of a licence 
should be referred to quarter sessions under 
the Licensing Act, 1904, s. 1, sub-s. 2,— Held,— 
first, the Justices ought not to make a report 
respecting any honse without giving notice to 
the licensed holder and giving him an oppor- 
tunity of attending and, if he desires, of ten- 
dering evidence ; secondly, the opinion of the 
Justices as to whether the renewal of a licence 
requires consideration by the quarter sessions 
in accordance with the Licensing Act, 1904, 
8. 1, sub-s. 2, must be based upon evidence, 
which must be taken on oath, and liberty must 
be given to ihe holder of the licence to call 
evidence in favour of his application ; thirdly, 
the Justices need not have detailed evidence 
with regard to the diiferentiation between dif- 
ferent public-houses ; and, while they need not 
exclude their own knowledge of the locality 
and needs of the neighbourhood, in so far as 
their opinion is founded upon facts with regard 
to a particular house those facts should be 
proved on oath so as to give the licence-holder 
an opportunity of testing them : — Held, also, 
that, where the Justices liave acted in accoid- 
anoe with this view of the law, it is not neces- 
sary for them to go further and enquire into 
matters which it might be necessary for the 
quarter sessions to consider when deciding 
whether the licence should be renewed or not. 
Jiew v, Tolhwtt : Farrellt ex parte, Jiex v. 
Cox; Weit, ex parte, 20'd-'K.B. D. 

— Exiiting On-Lioenee— Power of Lioesiing 
Justioos to Require Undertaking.]— Licensing 
Justices have no power bince the Licensing 
Act, 1904, to refuse the renewal of an existing 
on-licence unless the applicant consents to give 
an undertaking to observe certain conditions 
as to the conduct and management of the busi- 
ness, such conditions not being conditions 
covered by any of the grounds of refusal speci- 
fied in section 1, sub-section 1 of the Act, or, 
in the case of beerhouses licensed prior to 
May 1, 1869, specided in section 8 of the Wine 
and Beerhouse Act, 1869. So held by Collins, 
M.R., and CozENS-Hi^BDr, L.J. (Mathew, L.J., 
dissenting). Jtex v. Doddf, 178~C.A. (K.B. D.) 

— Mandamus.]— Where licensing Justices re- 
new licences, but with a condition which they 
have no power to impose, viandamiu will lie to 
compel them to deliver the renewal licences 
without the condition, lb, 

BemoTal of Licenee— Attaohing Conditionf — 
Jnritdiotionof Justices.]— Upon an application 
for the removal of an existing on-licence, the 
Itoeosiog Justices are not entitled to impose 
the conditions which they are empowered by 
section 4, sub- section 2 of the Licensing Act, 
1904, to impose in the case of the grant of a 
new on-licence. Hex v. Brinhvater; Wincott, 
A'x parte, 2iB—K.B.D. 

Extcniion of Time duiing wbioh Public- 
house may bo Kept Open — Jnriidiction of 



Justices — Writ of Certiorari.]— An order of 
Justices under section 26 of the Licensing Act, 
1872, extending the hours during which a 
licensed house may be kept open for the sale 
of intoxicating liquors is in the nature of a 
judicial order, and may be brought up on 
certiorari. Hex v. Johfuon, 236 — K.B. D. 

Transfer of Licence— Inn " theretofore kept 
by persons being about to remove " therefirom — 
Licence-bolder Probibited from Selling— Power 
of Justices to Transfer Licence.]— W. applied 
for the transfer of a licence of an inn, the 
licence-holder having become bankrupt. W. 
bad received the key of the premises, bad 
placed furniture in the house, and had given 
directions for the painting of the premises. 
He had also let rooms in the house for the 
meetings of certain clubs, but had never slept 
on the premises, nor occupied them as a 
dwelling-house or as licensed premises. The 
application was refused by the licensing Jus- 
tices, but on appeal the quarter sessions granted 
it, intimating, however, that W. was not a fit 
and proper person to hold the licence, and that 
it was granted to him as a temporary arrange- 
ment on the understanding that he would not 
sell liquors under the licence, and that at the 
earliest moment an application should be made 
to transfer it to some one else. An application 
was accordingly made for a transfer to one S.» 
who had signed an agreement for the tenancy 
of the house and entered into possession. The^ 
application was refused by the Justices on the 
ground that they had no jurisdiction to grant 
it, but on appeal the quarter sessions granted 
the transfer : — Held, ihat the question whether 
the house had been " theretofore kept " by W. 
as an inn within the meaning of section 4 of 
the Alehouse Act, 1828, was to a great extent 
one of fact, that upon the evidence the quarter 
sessions were not wrong in holding that it had 
been so kept, and that they had therefore 
jurisdiction to grant the transfer to S. Reg, v. 
Cotham ([1898] M.C. 160; 67 L. J. Q.B. 632; 
[1898] 1 Q.B. 802) distinguished. Wilton T. 
Crene Justices, 162— K.B. D. 

Offence- Keeping Open PromiiCB during Pro- 
hibited HourB— Beer Ordered on Saturday to bo 
BeliTorod during Closing Hours on Sunday — 
Appropriation of Beer to Purchaser on Satmr- 
day.] — A man went to a public-house on 
Saturday evening and asked the publican if he 
could have half a gallon of beer and if it could 
be delivered to him on the ^Sunday morning. 
The publican agreed to this, whereupon the 
man paid for the beer. On the baturday 
evening before closing time half a gallon of 
beer was drawn and put into a bottle ^longing 
to the publican, corked, and put aside for the 
customer, and delivered to him on the Sunday 
morning during prohibited hours : — Ifeld^ upon 
these facts, that there was no sufficient evidence 
of an appropriation of the beer to the customer 
ou the Saturday. Kohleit v. HopHnson, 132 — 
K.B. D. 
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Per Lord Alverstone, C J., and Kennedy, 
J. (RiDLET. J., dissenting). — A person who 
delivers daring prohibited hoars intoxicating 
liquors which have been ordered and paid for 
previoasly, and whether specificaliy appro- 
priated to the buyer then or not, is liable to 
be convicted under section 9 of the Licensing 
Act, 1874, if it was a term of the contract 
between him and the buyer that delivery should 
take place darirg prohibited hours. Ih. 



LOCAL GOVEBNMENT. 
Private Street^Paving Expenses— Liabilitj 
ef Owner of Adjoining Premises — Owner in 
Default— Owner "when the works are eom- 
pleted."]~When expenses have been incurred 
by a local authority under section 150 of the 
Pablic Health Act, 1875, in paving a street not 
being a highway repairable by the inhabi- 
tants at large, an apportioned part of thoFe 
expenses may be recovered under section 257 
of the Act in a summary manner from a person 
who, when the works are completed, is the 
owner of premises adjoining the street, although 
when notice was given to do the work he had 
not become the owner and had parted with his 
ownership before demand was made for pay- 
ment of the apportioned part. East Ham J)is- 
trict Ckmneil v. AyUtt, 154^K.B. D. 

—Paving Expenses— Liability of Owner of 
Promiioi Fronting Street— Beoovery of Expenses 
— Snnunary Remedy- Owner of the Premises 
** when the works are completed."]— Expenses 
incurred by a local authority under section 150 
of the Public Health Act, 1875, in sewering and 
paving a street, not being a highway repairable 
by the inhabitants at large, may be recovered 
under section 257 of the Act in a summary 
manner from the owner of premises fronting 
the street, notwithstanding that after tho 
works have been completed, but before the 
date of service of a demand for his proportion 
of iuch expenses, he has agreed to sell and has 
conveyed the prepiises to a purchaser. Dictum 
of CoCKBUBN, C.J., in Beg, v. Swindon Zaeal 
Beard (48 L. J. M.C. 110 ; 4 Q.B. D. 305) dis- 
approved. Millard v. BaUnt-mUh-irexthorM 
Urban Couneil, 4— C.A. (K.B. D.) 

Repair of Highway.]— See Highway. 

Single Pipe Draining Several Houses— 
Siiferent Owners — Knisance on Premises 
of One Owner— Liability of Owner to Abate 
Knisanoe — «* Single private drain.'']— Where 
two or more houses belonging to different 
owners are drained by a single pipe pass- 
ing through the lands on which the 
houses a^e situate into the sewer of a local 
authority, the authority may, if it has adopted 
section 19 of the Public Health Acts Amend- 
ment Act, 1890, upon written application 
complaining of a nuisance in the pipe being 



made to them, treat the pipe as a single private 
drain within the meaning of that section, and 
may follow the procedure of section 41 of the 
Public Health Act, 1875, with respect to it, and, 
if it be found that the whole defect may be 
remedied by works execnted upon the premises 
of one owner only, may serve that one owner 
only ^vith notice to abate the nuisance, and, if 
he does not comply with the notice, may exe- 
cute the necessary works and recover the whole 
of the expenses incurred from that one owner 
only. TAonfjuon v. £oelet Corporation, Haedieke 
V. Friem Bamet Urban Council, 39— C.A. 
(K.B. D.) 

The apportionment of expenses for wUch 
provision is made by section 19 of the Public 
Health Act, 1890, is only applicable where a 
defect is found to exist on the premises of more 
than one owner, and the expenses have to be 
distributed among the different owners liable.- 
Eatitbonme Corporation v. Bradford (65 1'. J. 
Q.B. 571 ; [1^96] 2 Q.B. 205) approved. lb. 

Drain or Sewer — Pipe Draining Several 
Honses of Same Owner — Drainage Passing 
throngh Single Private Drain to Pnblio Sewer 
—Liability to Repair.]— A pipe conveying the 
drainage from several houses belonging to one 
owner, which is a sewer within the meaning of 
section 4 of the Public Health Act, 1875, does 
not cease to be so, and become a siogle private 
drain within the meaning of section 19 of the 
Public Health Acts Amendment Act, 1890, and 
so repairable by the owner of the houses, 
because the sewage from it passes on its wiiy 
to the public sewer through a single private 
drain conveying the drainage from houses 
belonging to different owners to which sec- 
tion 19 of the Act of 1890 applies. JaeJtkon v. 
^yimbledon Urban Council, 190— C.A. (K.B. D.) 

Drain or Sewer— Pipe Reeeiving Drainage 
firom Sewer— Liability to Repair.]— A pipe 
which is^mvia facie a sewer does not cease to 
be a sewer merely because it receives the drain- 
age of another sewer. Wood Green Urban 
Comoil V. Joiepk, 251— K.B. D. 

Sewers and Drains— Liability to Abate Kni- 
sance.] — The fact that a pipe which has no 
lawful outlet for sewage receives sewage from 
a house as well as surface-water from a high- 
way is not of itself proof that the pipe is a 
sewer. If a nuisance arises solely in conse- 
quence of a person's own act in sending sewage 
down such a pipe, he is responsible under sec- 
tions 94 and 95 of the Public Health Act, 
1876, as a person caosing or continuing the 
nuisance by his **act default or sufferance.*' 
Winoanton Rural Council v. Partontf 121 — 
K.B. D. 

Adnlteration.]— See Adultbbation. 

Vnsonnd Food.]— See Food. 
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By- la w— X vidence of Fublieation— FrodactioA 
of Copy of By-law under Corporate Seal.]— The 
production of a copy of a by -Jaw for a borough 
made under the provisions of the Municipal 
Corporations Act, 188:2, authenticated by the 
corporate seal, is, until the contrary is proved, 
fiuflictent evidence of the publication of the by- 
law and of compliance with the requirements 
of section 23, sub-sections 2 and 3 of the Act. 
Uohinson v. Gregory^ 103— K.B. D. 

"Common lodging-house" — Charitable In- 
stitution — No Payment made by Persons 
Admitted.] —The fact that a house, used as a 
common lodging-house, is not carried on as a 
business for the sake of profit, but as a hamane 
and charitable enterprise, no paymeLt what- 
ever being taken from those admitted, does not 
prevent it from being a ** common lodging- 
house** within the meaning of the Common 
Lodging-houses Act, 1S51, and the London 
County Council (General Powers) Act, 1902, 
and from being, as such common lodging- 
house, subject to the sanitary provisions of 
those Acts. Logidon v. Booth ([19Q0] M.C. 8 ; 
69 L. J. Q.B. 131; [1900] 1 Q.B. 401) and 
Lflg9diyn v. Trotter ([1900] M.C. 63 ; 69 L. J. 
Q.B. 312 ; [1900] 1 Q.B. 617) followed. Gilbert 
V. /<W£'»,283-K.B. D. 

Water Supply to Adjoining Biitrict— Con- 
tract for Supply— Enlargement of Bistriot— 
Sanction of Local OoTornment Board.]— The 
sanction of the Local Government Board re- 
quired by section 61 of the Public Health Act, 
1875, for the supply of water by a local autho- 
rity to the local authority of an adjoining dis- 
trict, is a sanction merely to the supply, and 
not to the terms of the agreement under which 
such supply is to be furnished. The sanction 
can be properly limited to particular places in 
a district. So«rthHl Upper Urban Council v. 
Wakefield Rural Coiaicil» 241— C.A (Ch.) 

Prior to 1895 the plaintiffs made ccttain con- 
tracts with the defendants for the supply of 
water, the sanction of the Local Government 
Board under section 61 of the Public Health 
Act, 1875, being obtained for the supply to 
piarticular places within the defendants' dis- 
trict. In 1895 it was contemplated that tho 
plaintiffs should furnish a larger supply for the 
defendants' whole district, and a new agrecr 
ment was made whereby the plaintiffs agreed 
to deliver and the defendants to take for the 
supply of their district, or such part thereof as 
they might wish to supply, or any place outside 
their district which they might contract to 
supply, the quantities agreed on. the minimum 
being largely increased beyond the minimum 
under tho previous contracts. Clause 9 pro- 
vided that unless within six months the sanction 
of the Board to the agreement should be obtained 
or found to be unnecessary, the agreement should 
be void. The Board having refused to give a 
general sanction to the tztended area contem- 



plated by the agreement, — HM, that the pre- 
vious sanctions were limited to the particular 
places, and that, no sanction having been given 
to the extended area contemplated by the 
agreement, clauso 9 applied and the agreement 
was void. Jb. 

Contract— Penalty Clause— Avoidance of Con- 
tract.] — Section 174, sub-section 2 of the Publio 
Health Act, 1 876, which, with regard to con- 
tracts made by an urban authority under the 
Act, requires that they shall specify some 
pecuniary penalty in case the terms of the 
contract are not duly performed, is directory 
only, and a contract of an urban authority con- 
taining no penalty clause is not void on that 
account (Vaughan Williams, L.J., dissent- 
ing), lb. 



LODOING-HOXrSE. 

See Local Govebnvent. 

LUWATIC— See Poor Law. 

MASTEH AND SEBVANT. 
Factory-— Efcape in Caae of Fire— Covenant 
to Pay **Outgoingc"— Seeovery of Xzptnsee— 
County Court.]— The owner of a factory within 
the meaning of section 1, sub-section 2 of the 
Factory and Workshop Act» 1891 (which is 
re-enacted by section 14 of the Factory and 
Workshop Act, 1901), who, in compliance with 
the requirements of a sanitary authority, incurs 
expenses in providing means of escape in case 
of fire, must apply to the County Court under 
tho same sub-section in order to recover the 
expenses or any part thereof from the occupier. 
His only remedy against the occupier is in that 
Court, and he cannot sue in the High Court 
even. when the occupier has expressly cove- 
nanted with him to pay all outgoings in rrapect 
of the premises constituting the factory. 
IforTter v. Franklin, 84— C.A. (K.B. D.) 

The County Court Judge, when the matter 
comes before him, is entitled to consider thq 
terms of the tenancy, but he is also bound to con- 
frider what may be just and equitable under all 
the circumstances of the case. lb. 

Observations of Channrll, J., in Monk ▼. 
Arnold (71 L. J. K.B. 441 ; [1902] 1 K.B. 761)» 
on this point approved. Goldstein v. Ilollinffg- 
worth ([1901] M.C. 266; 73 L. J. K.B. 826; 
[1904] 2 K.B 678) and Morrut v. Beat ([1904] 
M.C. 299 ; 73 L. J. K.B. 830 ; [1904] 2 K.B. 585) 
doubted by Rombb, L.J. lb. 

Wages — Deductions— " Workman "— ^Tmel( 
Act.]— The respondents, laoe manufacturers, 
were the occupiers of a factory. After lace 
had been removed from the machines it had to 
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go through a process called clipping, which was 
performed hy women clippers. The general 
coarse of business was for the clippers to apply 
to the manufacturers for lace, and to take it 
home to be clipped. The clippers were not 
employed exclusively by any one firm, l>ut 
might take lace from different firms. They 
might execute the work themselves or give it 
to other persons to execute, or might return it 
unexecuted. The clippers were responsible in 
case of non-return of the lace. They were 
paid weekly, and if any damage had been done 
to the lace a deduction wns made in respect 
thereof. In accordance with this practice, two 
women clippers applied to and obtained lace 
from the respondents, took it home, and sub- 
sequently returned it clipped but damaged, and 
a reasonable sum was deducted in respect of 
the damage from the amount due to them from 
the respondents : — Held^ that the clippers did 
not come within the definition of ** workman * 
in section 10 of the ^Employers and Workmen 
Act, 1875, inasmuch as they were not bound 
by contract to execute any part of the work 
personally, and that therefore the provisions of 
section 2 of the Truck Act, 1806, had no appli- 
cation. Squire v. Midland Lace Co., 227 — 
K.B. D. 

>-0f Seamen.]— See Shipping. 



METBOPOLIS. 

Kew Street— Paying Sxpenses^Land Abnt- 
ting on Street— Statutory Bestrietioni— Back 
Kent— ** Owner." J— By a private Act it waa 
provided that the defendants should acquire all 
the land of certain owners up to a road, and 
shonld leave a strip of land twenty feet wide 
along the whole length of the road, which was 
a new street, and plant and maintain the same 
with shrubs and trees to the satisfaction of the 
owners, and to the like satisfaction fence off 
the land from the road. The defendants 
acquired the land and left the strip, which they 
planted and fenced off in accordance with the 
provisions of the Act:— -Jfeld, that, although 
the land was at present eatra comviercium^ the 
restrictions against profitable user could be 
released, and therefore the defendants were 
** owners " of the land within section 250 of the 
Metropolis Management Act, 1866, and liable 
under section 105 to contribute to the expenses 
of paving. Wright v. Ingle (55 L. J. M.O. 17 ; 
16 Q.B. D. 379) followed. HampUead Borough 
Council ▼. Midland Railway, 172 — C.A. 
(K.B. D.) 

Street Widening — CompolBory Fowen — 
Adijadication to Take Whole of HonM-Part 
only Beqnired for Improvement — Previous 
Agreement to Sell Part not Beqnired— Bona 
Pidof. ]— There is no rule that the owner of 
premises has an absolnte right to restrain a 
local authority acting under the powers of 
Michael Angelo Ta7lor*s Act, 1817, from taking 



more of his premises than they require for the 
purpose of widening a road. Thomas v. Daw 
(36 L. J. Ch. 201 ; L. R. 2 Ch. 1), TeuHere v. 
St, Mary Abhott't Vestry (55 L. J. Ch. 23; 
30 Ch. D. 643), and i^ordoH. v. St. Mary 
Ahbotfs Vestry (63 L. J. M.C. 193; [1894] 
2 Q.B. 742) followed, resaod v. Westminster 
Corporation, 263— Swinfen Eady, J. 

A local authority adjudicated that the 
possession, occupation, and purchase of the 
plaintiff*8 premises were necessary to enable 
them to carry out the widening of a certain 
road. The premises had a depth of 64 feet 
from the road, and of this the defendants pro- 
posed to throw a strip 22 feet 6 inches wide 
into the roadway. Prior to the adjudication 
the local authority had entered into a contract 
to sell so much of the premises as they did not 
require for the purposes of their improvement 
to an hotel company. The plaintiff was willing 
to sell to the local authority a strip of 22 feet 
6 inches, but objected to their taking the 
whole of his premises i-^Beld, that the adjudi- 
cation was not either ultra vires on the ground 
that the local authority were not proposing to 
throw the whole of the plaintiff*s premises into 
the road, or mala fide hy reason of the local 
authority having entered into a previous con- 
tract to sell so much of the premises as they 
did not require for the purposes of their im- 
provement, lb. 

Building-line — Stmetnre— Projeetion— Iron 
Pramework Pilled in with Glass.]— The respon- 
dent erected over the doorway of his premises 
a large iron framework filled in on the front 
and sides with leaded gla^s and covered over 
on the top with zinc. On the glass were the 
words " Russian Vapour Baths," which words 
were made visible at night by means of elec- 
tric lights. The structure was beyond the 
general line of buildings and was erected with- 
out the appellants' consent '.—Held, that the 
framework so erected was not a ** structure '* 
within the meaning of section 22, sub-section 1 
of the London Building Act, 1894, and, on the 
authority of Hull v. London County Council 
([1901] M.O. 85 ; 70 L. J. K.B. 364 ; [1901] 
1 K.B. 580), that it was not a ** projection " 
within section 73, sub-section 8 of the Act. 
Hull V. London County Council {supra) com- 
mented on. London County Council v. 
Schewzik, 269— K.B. D. 

Bector'i Bate.]— See Rates and Ratimo. 

Knisaaeo- Cost of Abatement— Gontribntion 
^DefeetiYO Drain— Basement— Duty of Domi- 
nant Owner to Bepair— «« Person throngh whoee 
aot or default the nuitaaee was eansed.'']— The 
occupier of a dominant tenement had a right by 
implied grant to send sewage through a drain 
running under and also carrying the drainage 
of Uie servient tenement. Through a defect in 
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the drain a nuisance arose upon the servient 
tenement, tlie occupier whereof was ordered by 
a Court of summary jurisdiction to abate, and 
did abate, the nuisance. In proceedinfi^s under 
flection 120 of the Public Health (London) 
Act, 1891, by the occupier of the servient tene- 
ment to recover a proportionate part of the cost 
of abating^ the nuisance from Uie occnpier of 
tbedominant tenement, — //«///, that the occupier 
of the dominant tenement was not merely, as 
such, a person through whose act or default the 
nuisance wan caused within the meaning of sec- 
lion 120, and therefore that he was not liable to 
contribute. Nathan v. Houte^ 95— K.B. D. 



MOTOR-CAJt.—See Highway. 



NAVY.— See Abmy and Navy. 



PLATE. 

Lieenoe to 8ell.]^See RBVENI7B. 

FOOB LA.W. 

Settlement— Illegitimate Child— Child under 
Sixteen — Sesidenoe of Vnemanoipated Child 
with Parent.]— An illegitimate child lived for 
three years with her mother and her mother*s 
husband, being still under sixteen at the end of 
the residence: — Held, that she had acquired 
her mother's settlement — by the Lord Cuan- 
GELiiOB on the ground that, the House having 
in Higkworth and Swindon Union v. Wufburjf' 
on-Sevem Union (59 L. J. M.C. 29 ; 14 App. 
Cas. 465) decided that part of the residence 
under sixteen was available to make up a 
settlement, it followed logically that the whole 
residence under that age would constitato a 
settlement; by Lord Macnaghten on the 
ground that the child's mother took her hus- 
band's settlement, and that the child followed 
her mother's settlement till she attained six- 
teen and thereafter retained that settlement, 
the settlement thus acquired and retained 
ceasing to be a derivative and becoming a statu- 
tory settlement under section 35 of the Divided 
Parishes Act, 1876. West Ham Union v. Hoi' 
beach Union, 275- H.L. (K.B. D.) 

^Illegitimate ChUd— ChUd ITnder Sixteen— 
Sesidenoe whilst Under Sixteen for Throe 
Tears with Mother and Sepnted Father.]— An 
illegitimate child cannot before attaining the 
age of sixteen acquire for itself a settlement in 
a parish under sections 34 and 35 of the Divided 
Parishes Act, 1876, by virtue of a residence 
whilst under sixteen with its mother and re- 
puted father in such parish for the term of 
three years. In such a case the child up to 
the age of sixteen takes the settlement of its 
mother. Opinion expressed by Lord Watson 
in Beigate Union v. Croydon Union (59 L. J. 
M.C. 29; 14 App. C^. 465> followed. Man^ 



Chester Overseers v. St. Pancras Guardian$ 
(4 Q.B. D. 409) must be taken to have been 
overruled. Woolwich Union v. Ftdham Union, 
157— K.B. D. 

Panper Lnnatic — Ont-Union Patient — Xx- 
pensoo of Maintenanee— Amount Chargeable.]— 
The visiting: committee of a lunatic asylum are 
not empowered under sub-section 3 of sec- 
tion 283 of the Lunacy Act, 1890, to iix a 
weekly sum, not exceeding 1 is,, in respect of 
the maintenance in the asylum of out-county 
paupei* lunatics, in addition to the weekly sum 
already fixed by them, under sub-section 1, i^ 
respect of the maintenance of each panper 
lunatic in the asylum ; but where they have, 
under sub-section 1, fixed a weekly sum of less 
than \As, in respect of each pauper lunatic, 
they have power to differentiate between in- 
county and out-conn ty pauper lunatics by 
fixing the maximum weekly sum of lis. in 
respect of out -county pauper lunatics. FUok 
V. JBerinondsey Guardians, 119— C.A. (K,B. D.) 

Wilfnl Negleot of Person Able to MainUin 
Himself— Refusal to Work— Keasonableness of 
Conditions npon whioh Work OlTered.]— Where 
an able-bodied pauper is offered work npon the 
conditions that he promises to abstain from all 
intoxicating drink whilst resident on **the 
Colony,'* and not to enter any premises where 
intoxicating drink is sold, and to discourage 
others from doing so ; also to abstain from the 
use of all profane or obscene language whilst 
on the colony, and to attend the &iturday- 
night roll-call meetings in the citadel, and any 
special meetings which may from time to time 
be arranged by the governor of the colony, and 
to attend some place of worship once on a 
Sunday; he does not, by refusing to accept 
the work, wilfully refuse or neglect to maintain 
himself within the meaning of section 3 of the 
Vagrancy Act, 1824, and therefore is not liable 
to be convicted under that section. Any con- 
ditions imposed upon the person to whom work 
is offered must, in order to bring him within 
the section if he refuses to accept the work, 
have reference to the work or the wages tiiat 
are offered for it. Poplar Union v. Martin, 
99-K.B. D. 

Panper— Sisobedionoe to Order of Workhonte 
OAoer— **MisbehaTionr."]~-A refusal .by a 
pauper when outside a workhouse to obey a 
lawful order to go to another workhouse is not 
** misbehaviour" within the meaning of sec- 
tion 5 ofthe Poor Belief Act, 1815. Mile End 
Ottardiansv, Sims, 196— K.B. D. 



PUBLIC AXJTHOBITIES 

PBOTECTION. 

Independent Contraetor.] — The providoai 

of the Public Authorities Protaotioa Act, 

1898, do not apply to the case of an ind«» 
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pendent contractor, who nnder a contract with 
a public aathority, and for his own profit, 
carries out works which that anthoritj are by 
statute authoriffdd to execute. THUing, Lim. v. 
J}ick Kerr 4' Co., 81— Warrington, J. 

— Sxtraordinary Trafflo on Highway.]-— The 
Fublio Authorities Protection Act, 1803, s. ], 
limiting to six months the period within 
which an action must be brought, does not 
apply to an action against a public authority 
to recover the expenses of extraordinary 
traffic for which the public authority is liable 
under the Highways and Locomotives (Amend- 
ment) Act, 1878, s. 2o, as amended by sec- 
tion 12. sob-section 1 (e) of the Locomotives 
Act, 1898, where the damage has been done 
not by the public authority or their servants, 
but by contractors nnder a contract to deliver 
stone to tbe public authority within their 
borough in connection with an improvement 
scheme wbi«h. is in course of execution by 
the public authority. JCeiU County Council v. 
t\flke9ton€ Corporation, 74— C. A. (K.B. D.) 

RAILWAY. 

Carriage of Goods— Bates and Charges —Tolls 
— Aoeonnt in Writing of Goods Carried — 
Aoeoont to-be Givea **on demand" — False 
Aeeonnt— Penalty.J^By section 98 of the Rail- 
ways Clauses Act, 1845, the owner or person 
having the care of any carriage or goods passing 
or being ujion a railway is bound on demand to 
give to the collector of tolls an exact account 
in writing of .the goods conveyed by any such 
carriage. By section 99, if any such owner or 
person gives. a false account with intent to 
avoid payment of tolls payable in respect of the 
goods he is liable to a penalty :—IIeld, first, 
that these sections apply to the case of a person 
sending goods for carriage in the railway com- 
pany's carriages or trucks ; secondly, that the 
goods need not be actually upon the railway at 
the time when the demand for an account is 
made or an account is given ; thirdly, that 
there is a sufficient demand if, to the know- 
ledge of the owner of the goods, the goods will 
not be accepted for carriage by tbe railway 
company unless an account of them is given, 
and the owner gives an account before any 
express demand is made; and fourthly, that 
"tolls'* includes rates and charges for goods 
oarried upon tbe railway. Moreinff v. London 
and A^orth' Western Railway, 128— K.B. D. 



BATES AND BATING. 
Soetor's Sato — LUbility — «< Honso '* — 
Dwelling-hoQBo — Warehouse — Co-operatiyo 
Storoi.] — Under a local Act a yearly sum for 
the support of the rector, curate, clerk, and 
sextons of the parish of St. Paul, Covent 
Garden, was charged upon all " houses " within 
the parish, to be assessed and rated by the 
churchwardens according to the fair yearly rent 



or improved value of such houses, and paid and 
borne "by the respective occupiers of such 
homes": — Held, that the charge was only 
imposed upon dwelling-houses, and that a 
house formerly a dwelling-house, but now 
adapted for' and occupied as a fruit store, 
warehouse, and offices in whioh no one slept, 
and a building built for and used as co-opera- 
tive stores in which no one slept, were not liable 
for the rate. Surman v. Darl-ey (14 L. J. M.G. 
145 : 14 M. & \i, 181) followed. Lewin v. 
JSnd; Lewin v. CirilSerrice Supply Aiwciation, 
174— O.A. (K.B. D.) 

Poor Sate— Distress— '* Reasonable ohargos 
of taking, keeping and selling the distress "— 
Jnrisdlotion of County Court to Entertain 
Action for SeooTory of Sxeess over Seasonable 
Charge.]— The County Court has jurisdiction to 
entertain an action for the recovery of any 
charge in excess of what is reasonable in respect 
of the taking, keeping, and selling of a distress 
levied for unpaid poor rates. Rtx v. Bridport 
(hunty Court Judy a; Edwardt, Ex parte, 140— 
K.B. D. 

Diitress— Costs and Charges —Implied Sepesl 
of Earlier Legislation by Subsequent General 
Legislation.]- The provision in section 1 of the 
Distress (Costs) Act, 1817, as applied to a 
distress for the poor rate by the Distress (Costs) 
Act, 1827, that in the case of a distress where 
the sum demanded and due does not exceed 
201. no more costs and charges in respect of 
such distress shall be taken than are fixed in 
the schedule to the former Act, is still in force 
and has not been rendered inoperative by reason 
of the repeal of the statute 27 Geo. 2. c. 20 by 
section 36 of the Summary Jurisdiction Act, 
1848, or impliedly repealed by section 1 of the 
Distress for Rates Act, 1849. Sill v. Panm/er 
([1904] M.C. 203; 73 L. J. K.B. 556; [1904^ 
1 K.B. 811) overruled. Moyee v. Oocksedye 
CWilles, 636) approved. Headland ▼. Coster, 
60— C.A. (K.B. D.) 

Appeal —Next Praotioable Sessioni— Assess- 
ment Committee — PaUnre to Obtain Belief— 
Kext Sessions after Failnre.]— A rate was made 
on April 21, 1903. Certain ratepayers con- 
sider^ themselves aggrieved by the assessment, 
but took no steps till October 26, 1903, when 
they gave notice of objection to the assessment 
committee. In the meantime meetings of the 
assessment committee had been held on May 16 
and August 13, and a Court of quarter sessions 
had been held on June 27. A subsequent Court 
was held on October 27. ■ The objection was, 
on November 13, heard at a meeting of the 
assessment committee and decided against the 
ratepayers, who, on December 5, gave notice of 
appeal to the next Court of quarter sessions, 
held on January 2, 1904 :-^ffeld, that, having 
regard to the provisions of section 1 of the 
Union Assessment Committee Amendment Act, 
1864, and notwithstanding section 4 of the 
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Poor Belief Aofc« 1743, the appeal was not 
necessarilj oat of time. Imperial and Grand 
Motels Co, ▼. CkriMtchureh Onion, 222— C.A. 
(K.B. D.) 

—Bate Payable in Imtalmentf --Appeal during 
Period of Beeond Initalment— liability to 
Bepay.]— A rale was made payable in two in- 
stalments. Certain ratepayers paid the first 
instalment, and snbseqnently appealed success- 
fally against the assessment:— ^«M, that by 
virtue of section 8 of the Poor Rate Act, 1801, 
the amount overpaid on the first instalment 
mast be repaid. Imperial and Grand Hotels 
Co, v: Christehureh Union Auesiment Com" 
mittee, 16-K.B. D. . 

BEVBNITE. 
Bzoiie — Plate — Conponi Delivered with 
Packets of Tea — Priiei in Exchange for 
Conponi—** Trading in or selling" Plate.]— 
Ttie appellants, a firm of tea merchants, sold 
packets of tea, with which were delivered 
coupons entitling the purchasers, or other 
persons into whose hands the coupons might 
come,.to participate in the chance of obtaining 
prises offered by the appellants. Some of the 
prizes which were offered and awarded were 
gold watches :—Ueld, that this amounted to a 
"trading in or selling" of plate within the 
meaning of section 1 of the Revenue Act, 1867, 
and consequently that the appellants were 
liable to the penalty imposed by section 3 of 
that Act for dealing in plate without being 
licensed so to do. Seott A' ^- ▼• Solomon, 
U2-K.B. D. 



SHIPPING. 

Seama&U Wages— Termination of Bervioe 
before Date Contemplated by Agreement— Cap- 
ture of Yessel while Carrying Contraband— 
"Lees" of Yessel— Change of Bisk-^Damages.] 
— Where a seaman's service terminates before 
the date contemplated by his agreement, he is 
not precluded by section 158 of the Merchant 
Shipping Act, 1894, from claiming wages be- 
yond the date of the actual termination of the 
service on the ship, where such termination has 
been brought about by the wilful act of the 
captain and owners, as, for example, by en- 
gaging in the business of carrying contraband 
of war, which has led to the capture and con- 
demnation of the vessel. In such a case the 
Court can also award damages to the seaman 
for breach of the agreement with him. Austin 
JHars Steamship Co, v. Straok, 210— K.B. D. 

—Agreement with Crew— « Voyage "—End of 
Voyage—** 8noh port as may be required by 
the master"— Final Port of Disoharge.]— A 
** voyage," within the meaning of section 116, 
sub-section 6 of the Merchant Shipping Act, 
1894, is the passing of a vessel from home to a 
given port and back again to borne ( and it iit 



consistent with the vessel both on the passage 
out and the passage back going to more than 
one foreign country to unload or load and 
trade before finally loading for her return 
home. The Searsdale, 231, P. — Bargrave 
Deane, J. 

The end of a ** voyage," within the meaning 
of the said sub-section, is the place at* which 
the cargo brought home Is finally dischaiged. 

Where, under the agreement with the crew, 
a seaman shipped " on a voyage not exceeding 
one year's duration to any ports or places 
within the limits of 75° North and 60° South 
Lat., oommencing at Cardiff, proceeding thence 
to Malta, thereafter trading to ports in any 
rotation, and to end at such port in the United 
Kingdom or continent of Europe within home- 
trading limits as may be required by the 
master," and the vessel having proceeded on 
her voyage returned home to a port in the 
United Kingdom, where the homeward cargo 
was discharged, and the seaman there claimed 
his wages, but the master refused them on the 
ground that he required the seaman under the 
agreement to go on in the ship to a certain 
other port in the United Kingdom, — Held, 
that the agreement being "for a voyage" 
within section 115, sub-section 5 of the Mer- 
chant Shipping Act, 1894, the voyage ended at 
the port at which the homeward cargo was dis- 
chaiged ; and that the master by accepting the 
charter of his homeward cargo to this port had 
exercised his power under the agreement so as 
to require this port to be the end of the voyage, 
and that the seaman was entitled to his dis- 
charge and wages at this port. lb. 

Pilotage Dues— Collier Carrying Coal for the 
ITavy- King's Ship.] — A vessel owned by his 
Majesty's Government, and appearing in the 
Navy List, was exclusively engaged in going to 
and from various ports carrying coal for the 
Navy. The appellant, the master of the vessel, 
held a Board of Trade certificate, and was em- 
ployed by the Devonport dockyard authorities 
under the Admiralty. He was not an officer of 
the Royal Navy. The crew were engaged at 
the dockyard under articles of agreement. The 
respondent, a licensed pilot, at the request of 
the appellant, piloted the vessel into the port of 
Cardiff. Upon proceedings by the respondent 
against the appellant for the recovery of the 
pilotage dues authorised by by-laws made pur- 
suant to the Merchant Shipping Act, 1894, and 
the Bristol Channel Pilotage Act, 1861, the 
magistrate gave judgment for the respondent 
for the amount claimed : — Held, that the vessel 
was a King's ship, and that the appellant was not 
liable for the payment of the pilotage dues. 
Symons v. Baiter, 269— K.B. D. 

STATUTE. 
BetrotpeetiTe Operation.] — Bee Criminal 
Law. 
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Implied - Repeal, of Xailier legislation by 
Subsequent Oenerftl Legislation. ]— See Ratbs 
AND Hating. 



SUNDAY. 
Obseryance— Ezeroising Ordinary Calling— 
CbippiBd-potato Dealer— '* Cook's shop ... for 
sack as otherwise cannot be provided."] — A 
tradesman in the course of his business cub up 
and cooked or fried potatoes, sometimes alone 
and sometimes with fish, which he sold hot on 
his premises to the poorer classes. He was 
charged with exercising his ordinary calling by 
doing this on a Sunday :—Held, that his pre- 
mises came within the exception in section 3 
of the Sunday Observance Act, 1G77, as being a 
" cook's shop '* for such as otherwise could not 
be provided, and that he was therefore not 
liable to the penalty imposed by section 1 of 
the Act. BulUn v. Ward, 273— K.B. D. 



UNSOIJirD FOOD.- See Food. 



VAOBAWCY,— See Poor Law. 

WAGES* 

See Master and Servant; Shipfinq. 

WATBB.— See Local Government. 

WEIGHTS AND MEASUBES. 

Coal— By-law — '* Correct weighing instru- 
ment''— Coal Carried out in Cart for Bale by 
Retail—Failure of Seller to Carry Bnflicient 
Proper Weights— Liability.]— A by-law made 
under section 28, sub-section 1 of the Weights 
and Measures Act, 1889, provided that every 
coal dealer should provide, and every person 
employed by him to carry out coal for sale by 
retail out of any vehicle should carry, a correct 
weighing instrument, stamped by an inspector, 
for the purpose of weighing any quantity of 
coal not exceeding two hundredweight. The 
respondent, a coal dealer, was carrying out a 
number of sacks of coal in a cart for sale by 
retail, some of the sacks containing half a 
hundredweight and others a hundredweight. 
He had in the cart a correct weighing machine 
duly stamped, but only one 56-lb. weight : — 
Hcldt that, inasmuch as the respondent had no 
proper weights for weighing in one operation 
the coal in one of the larger sacks, he had com- 
mitted an offence against the by-law. Crick v. 
NxeholU, 114— K.B. D. 

Frand in "Viing" Weighing Maohine— 
Artiele Weighed in Paper Bag.]— The appel- 
lantk n grocer, handed to & purchaser, who 



asked for and expected to receive one pound of 
sugar, a package consisting of a quantity of 
sugar in a paper bag, the sugar and the bag 
together weighing exactly one pound, and the 
sugar without the bag weighing less than one 
pound. The package was one of a number of 
bimilar packages which had been previously 
weighed by the appellant, the sugar in each 
package having been weighed in the paper bag 
in which it was contained. The sclales in 
which the packages were weighed were per- 
fectly just and accurate, and gave the weight 
of each package correctly. The appellant had 
no intention to defraud the customer -.—Heidi 
1 hat the appellant's conduct did not amount to 
a fraud wilfully committed in the " using " of 
a weighing machine within the meaning of 
section 26 of the Weights and Measures Act, 
1878. Stme v. TijUr, 21— K.B. D. 

Beam Scale — Paper Bag Plaoed under Seoop 
--Weight of Artiole Bold Ltw than that Indi- 
cated—** False or unjust" Bcale.]— The re- 
spondents, wholesale tea merchants, had upon 
their premises a beam scale in use for weighing 
tea. The scale had a paper bag (supplied by 
the customer) placed underneath the scoop in 
which the tea was weighed, the effect being 
'hat the quantity of tea required to turn the 
scale with a weight of a quarter of a pound in 
the opposite pan was less than a quarter of a 
pound by the weight of the bag — that is, by 2^ 
drachms. The scale without the paper bag 
was accurate. The paper bag was given by 
the respondents* forewoman to the girl who 
weighed tbe tea to fold up and place under 
the scoop at the commencement of each weigh- 
ing operation, and was always removed by tbe 
forewoman a few minutes after it was finished. 
No two weighings out with a bag were 
allowed to be consecutive, a full weight order 
being always interposed. Tea was never so 
weighed out by the respondents unless at the 
request of the customer. Upon an information 
charging the respondents with having used for 
trade a beam scale which was '* false or 
iinjust,'* contrary to section 25 of the Weights 
and Measures Act, 1878, — Held^ that the rcale 
was "false or unjust" within the meaning of 
that section, inasmuch as it would not hang 
true at the time of the weighing when an 
equal weight was put into the goods scoop and 
into the weight dish on the other side 
London County Council y. Payne, 66— KB. D. 

WORDS. 

« Common lodging-honse."]— See Gilbert v. 
Jones, p. 283. 

" Cook's shop."]— See Bullen v. Ward, p. 273. 

« Correot weighing instmment*']— See Crick 
V. JVicholU, p. 114. 

«« Drain or sower."]— See Jackson v. ^VimhU 
don Urban Council, p. 190. 
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